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THE TWENTY-SIXTH YEAR OF THE WORLD COURT * 


By Manuey O. Hupson 


If the twenty-sixth year of the World Court has not been one of in- 
tense activity, it has been marked by events of some significance for the 
future. The single session held by the Court during the year was devoted 
to administrative questions, largely to those growing out of the reorganiza- 
tion of the previous year. One proceeding was instituted before the Court, 
the first since its reorganization, and the Court was seized of one request 
for an advisory opinion emanating from the General Assembly. Some 
progress was made in the extension of the Court’s jurisdiction, and a series 
of resolutions concerning the Court was adepted by the General Assembly 
on November 14, 1947.1 


The Session of 1947 


The provision in Article 23 of the Court’s Statute that it ‘‘shall remain 
permanently in session, except during the judicial vacations,’’ has never 
been of more than formal significance. Actually, the Judges are convoked 
to sit at The Hague only as there is need for them to do so. The meeting 
held from April 3 to May 6, 1946, was devoted to problems of the reorgani- 
zation ; the meeting held from February 11 to March 14, 1947, was devoted 
to administrative questions consequent upon the reorganization. Regula- 
tions for the Staff of the Registry were adopted, plans for the printing and 
distribution of the Court’s publications were approved, a budget was 
proposed for 1948, a laissez-passer for the Judges was formulated, and 
certain appointments were made to the Staff of the Registry. The 
Court also constituted its Chamber for Summary Procedure for one year 
from May 3, 1947; it will consist of President Guerrero, Vice-President 
Basdevant, and Judges McNair, Krylov and Hsu Mo as members, with 
Judges de Visscher and Hackworth as alternates. 


The Corfu Channel Case 


By an application transmitted to the Court on May 22, 1947, the United 
Kingdom of Great Britain and Northern Ireland instituted a proceeding 
against the People’s Republic of Albania, setting forth the claim of the 
Government of the United Kingdom 


(1) that the Albanian Government either caused to be laid, or had 
knowledge of the laying of, mines in its territorial waters in the Strait 


* This is the twenty-sixth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JourRNAL, Vol. 17 (1923), p. 15. 
1 Journal of the General Assembly, 2d Session, No. 53, pp. 8-9. 
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of Corfu without notifying the existence of these mines as required by 
Articles 3 and 4 of Hague Convention No. 8 of 1907, by the general 
principles of international law and by the ordinary dictates of 
humanity ; 

(2) that two destroyers of the Royal Navy were damaged by the 
mines so laid, resulting in the loss of lives of forty-four personnel of 
the Royal Navy and serious injury to the destroyers; 

(3) that the loss and damage referred to in (2) was due to the 
failure of the Albanian Government to fulfil its international obliga- 
tions and to act in accordance with the dictates of humanity ; 

(4) that the Court shall decide that the Albanian Government is 
internationally responsible for the said loss and injury and is under 
an obligation to make reparation or pay compensation to the Govern- 
ment of the United Kingdom therefor; and 

(5) that the Court shall determine the reparation or compensation.” 


Annexed to the application was a copy of a note * addressed to the Albanian 
Government by the British Ambassador at Belgrade, on December 9, 1946; 
the applicant relied on this note as setting forth the subject of the dispute, 
a succinct statement of the facts, and the grounds on which the claim was 
based. 

To establish the jurisdiction of the Court, the applicant contended that 
the case involved a matter ‘‘specially provided for in the Charter of the 
United Nations,’’ under Article 36 (1) of the Statute, on the following 
grounds: 


(1) the resolution of the Security Council of April 9, 1947, which read 
as follows: 


The Security Council, 

Having considered statements of representatives of the United King- 
dom and of Albania concerning a dispute between the United Kingdom 
and Albania, arising out of an incident on 22 October 1946 in the 
Straits of Corfu, in which two British ships were damaged by mines 
with resulting loss of life and injury to their crews, 

Recommends that the United Kingdom and the Albanian Govern- 
ments should immediately refer the dispute to the International Court 
of Justice in accordance with the provisions of the Statute of the 
Court. 


(2) that in accepting the invitation of the Security Council to partici- 
pate in the discussion of the dispute the Albanian Government accepted 
in this case a condition laid down by the Security Council in the invitation 
itself that Albania should have ‘‘all the obligations which a Member of 
the United Nations would have to assume in a similar case.’’® 


2Court Document, Distr. 151, 1947. 

8 Security Council, Oficial Records, 2d Year, Supp. No. 3, p. 36. 

4 Security Council, Official Records, 2d Year, No. 34, pp. 726-727. 

5 The texts of the invitation and of Albania’s reply are published in Security Council, 
Official Records, 2d Year, No. 7, p. 131. 
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(3) that under Article 25 of the Charter Members of the United Nations 
are bound to accept and carry out the decisions of the Security Council. 


By this developed argument, the applicant contended that the recom- 
mendation to the two parties to the dispute enabled the United Kingdom 
alone to institute the proceeding by application. 

The application was promptly communicated to the Albanian Govern- 
ment which, in its reply of July 23, 1947, took the position that the Govern- 
ment of the United Kingdom had not proceeded in conformity with the 
Security Council Resolution of April 9, 1947, and that neither the Statute 
nor Article 25 of the Charter nor general international law justified the 
procedure followed. In these circumstances, the Albanian Government de- 
elared that it would be entitled to consider that the Government of the 
United Kingdom could not validly bring the case before the Court. The 
text of the reply is not presently available to the writer; according to the 
Court’s unofficial Communiqué No. 16, the Albanian Government accepted 
the recommendation of the Security Council and stated that it was pre- 
pared to appear before the Court; but it made the most explicit reservations 
regarding the manner in which the Government of the United Kingdom 
had brought the case before the Court and emphasized that its acceptance 
of the Court’s jurisdiction in the present case could not constitute a 
precedent for the future. 

The United Kingdom appointed as its agent W. E. Beckett, Legal Ad- 
viser to the Foreign Office; Albania appointed as its agent Kahreman 
Ylli, Albanian Minister in Paris. 

On July 31, 1947, the President of the Court issued an order fixing time- 
limits as follows: for the memorial of the Government of the United King- 
dom, October 1, 1947; for the counter-memorial of the Albanian Govern- 
ment, December 10, 1947. The form of this order seems to indicate that 
the United Kingdom is to be considered as applicant, and Albania as 
respondent; in other words, the parties’ communications were not taken to 
embody a special agreement between them, in which case the same date 
would have been fixed for the filing of the two parties’ memorials. Nor- 
mally a further order might be issued fixing time-limits for the presentation 
of a reply and a rejoinder; as the situation has developed; it may become 
necessary to fix another time limit for the respondent’s memorial. 

It is to be noted that the Security Council has not set any conditions 
for the Court’s being open to Albania, a State not a Member of the United 
Nations, as prescribed by Article 35 (2) of the Statute; but the President’s 
order of July 31, 1947, stated that having regard to the Security Council’s 
resolution the Albanian note was to be taken ‘‘as constituting the docu- 
ment mentioned in Article 36 of the Rules of Court.’’ 

The applicant’s memorial was filed within the time-limit fixed. On De- 
cember 9, 1947, the Albanian agent filed with the Registry a preliminary 
objection to the application of the Government of the United Kingdom on 
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the ground of inadmissibility ; the Court was asked (1) to place on record 
that, in accepting the Security Council’s recommendation of April 9, 
Albania undertook only to submit the dispute to the Court in accordance 
with the provisions of the Statute, and (2) to give judgment that the 
application of the Government of the United Kingdom was inadmissible for 
lack of conformity with the provisions of Articles 40 (1) and 36 (1) of the 
Statute. In an order of December 10, 1947, the President fixed January 
20, 1948, as the time-limit within which the United Kingdom might submit 
its observations on the preliminary objection. 


Interpretation of Article 4 of the Charter 


Considerable dissatisfaction has been voiced in the General Assembly 
over the failure of the Security Council to recommend certain States which 
had applied for membership in the United Nations. It has seemed that 
some States represented in the Security Council have set as a condition of 
their voting for a recommendation of a State that other States should also 
be recommended. Article 4 of the Charter provides: 


1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations. 

2. The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon 
the recommendation of the Security Council. 


On November 17, 1947, the General Assembly adopted the following 
resolution : ® 


THr GENERAL ASSEMBLY, 

ConsmeERING Article 4 of the Charter of the United Nations, 

CoNSIDERING the exchange of views which has taken place in the 
Security Council at its two hundred and fourth, two hundred and fifth 
and two hundred and sixth meetings, relating to the admission of cer- 
tain States to membership in the United Nations, 

ConsiwERING Article 96 of the Charter, 

REQuUEsts the International Court of Justice to give an advisory 
opinion on the following question: 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission 
of a State to membership in the United Nations, juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article? In particular, 
can such a Member, while it recognizes the conditions set forth in that 
provision to be fulfilled by the State concerned, subject its affirmative 
vote to the additional condition that other States be admitted to mem- 
bership in the United Nations together with that State? 


6 Document A/471, p. 6; Journal of the General Assembly, 2d Session, No. 56, p. 4. 
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The Secretary-General is instructed to place at the disposal of the 
Court the records of the above-mentioned meetings of the Security 
Council. 


This is the first time that the Court has been asked to give a direct in- 
terpretation of the Charter. In opposing the request to the Court, certain 
States took the view that power to interpret the Charter does not fall 
within the Court’s competence, reliance being placed on a report adopted 
by the San Francisco Conference of 1945." 

On Deeember 12, 1947, the President of the Court gave an order fixing 
February 9, 1948, as the time-limit within which written statements relating 
to the question may be filed by States entitled to appear before the Court, 
without prejudice to oral statements which might later be made. 


States Parties to the Statute of the Court 


The admission of Pakistan and Yemen to membership in the United 
Nations during the year 1947 increases to fifty-seven the number of States 
parties to the Statute. 

At the close of the year, no State not a Member of the United Nations 
had become a party to the revised Statute. Switzerland had not effected 
its accession to the Statute of the Court on the conditions set by the Gen- 
eral Assembly on the recommendation of the Security Council, on Decem- 
ber 11, 1946; this action had been proposed, however, in a message (Doce. 
5222) of the Swiss Federal Council of July 8, 1947, addressed to the Fed- 
eral Assembly. The Federal Council also proposed that Switzerland ac- 
cept the compulsory jurisdiction of the Court. It seems that certain 
passages in the report (Doc. A/239) adopted by the General Assembly 
on December 11, 1946, may have given some concern to Swiss opinion.’ 
The particular passage in the report to attract Swiss attention seems to be 
the following: 


The obligations imposed by Article 94 [of the Charter] upon a 
Member of the United Nations should, in the opinion of the Commit- 
tee, apply equally to non-Members of the United Nations which become 
parties to the Statute and to non-parties which are allowed access to 
the Court. In the opinion of the Committee, the obligations of a 
Member of the United Nations under Article 94 include the comple- 
mentary obligations arising under Articles 25 and 103 of the Charter 
insofar as the provisions of those articles may relate to the provisions 
of Article 94, and non-Members of the United Nations which become 
parties to the Statute (and non-parties which have access to the 
Court) become bound by these complementary obligations under Arti- 
cles 25 and 103 in relation to the provisions of Article 94 (but not 
otherwise), when they accept ‘‘all the obligations of a Member of the 
United Nations under Article 94.’’ 


7 Report of Committee 2 of Commission IV on Interpretation of the Charter in Docu- 
ment 887, IV/2/39, 9 June 1945. 
8 See the writer’s analysis in this JOURNAL, Vol. 41, p. 866. 
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In commenting on the problems thus raised for Switzerland, the Swiss 
Federal Council analyzed the various Articles of the Charter and reached 
the following conclusions: 


Par conséquent si la Suisse accepte toutes les obligations découlant 
pour un Etat membre de l’article 94, alinéa 2, elle ne s’engage pas a 
préter son appui au conseil de sécurité lorsqu’il s’agit de l’exécution 
d’un arrét rendu entre Etats tiers. Les seuls cas qu’elle ait a envisager 
sont ceux ow elle serait partie a4 un procés devant la cour et ow elle- 
méme ou l’autre Etat n’exécuterait pas l’arrét. Dans l’une et l’autre 
hypothése, elle peut éviter l’intervention du conseil de sécurité, sort 
en exécutant l’arrét conformément a l’obligation qu’elle a assumée a 
cet égard, soit en renoncant a recourir au conseil de sécurité si l’autre 
Etat n’exécute pas l’arrét. 

On pourrait sans doute soutenir que l’article 94, alinéa 2, en raison 
méme de son imprécision, est susceptible d’étre interprété en ce sens 
que le conseil de sécurité serait autorisé ad requérir également l’inter- 
vention d’Etats membres des Nations Unies qui sont restés ¢étrangers 
au procés. Une telle interprétation extensive ne pourrait s’appuyer 
ni sur le droit international général, ni sur d’autres dispositions de la 
charte. Tout ce qu’on peut dire, c’est qu’elle ne serait pas, a premiére 
vue, incompatible avec les termes trés vagues de l’article 94, alinéa 2. 

Il serait naturellement agréable d’avoir une interprétation authen- 
tique, mais la charte n’autorise aucun organe des Nations Unies a 
en donner une, et selon toute probabilité ni l’assemblée générale, ni le 
conseil de sécurité ne consentiraient a entrer dans cette voie. Quant a 
la cour elle-méme, elle ne pourrait se prononcer qu’d la suite d’une 
demande d’avis consultatif émanant de l’assemblée générale ou du 
conseil de sécurité (art. 96 de la charte). Une démarche de la Suisse 
tendant a obtenir une interprétation authentique de l’article 94, alinéa 
2, n’aurait donc guére de chance d’aboutir et elle serait en outre 
particuliérement inopportune au point de vue politique. 

A vrai dire, le besoin d’une telle interprétation ne se fait méme pas 
sentir. Nous avons déjd relevé qu’une interprétation normale de 
article 94, alinéa 2, ne conduit pas a admettre l’obligation de par- 
ticiper aux mesures que le conseil de sécurité pourrait prendre en vue 
de faire exécuter un arrét rendu entre Etats tiers. Mais méme si par 
une interprétation extensive une telle obligation devatt étre a la charge 
de la Suisse, cela ne signifierait pas qu’en l’acceptant elle porteratt 
atteinte a sa neutralité. 

En effet, les seules mesures collectives de coercition qui puissent 
étre incompatibles avec une politique de neutralité sont celles du 
chapitre VII de la charte: en premier lieu les actions militaires prévues 
a l’article 42, mais aussi, suivant les circonstances, la rupture des rela- 
tions diplomatiques et l’interruption des relations économiques au sens 
de l’article 41. Une participation de la Suisse & des mesures militaires 
est exclue d’emblée, car elle supposerait la conclusion de l’accord 
spécial prévu a l’article 43. D’autre part, toutes les mesures col- 
lectives énumérées au chapitre VII ne peuvent étre appliquées par le 
consetl de sécurité qu’en vue du matintien de la paix et nous avons 
vu qu’au sens de la charte la menace contre la paix et l’inexécution 
d’un arrét de la cour sont des notions distinctes entre lesquelles aucun 
rapport n’a été établi. 
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Si donc en vertu d’une interprétation extensive de l’article 94, 
alinéa 2, le conseil de sécurité s’estimait autorisé a requérir l’interven- 
tion de la Suisse en vue de l’exécution d’un arrét rendu entre Etats 
tiers, il ne pourrait pas lui demander de participer a des mesures du 
genre de celles qui sont prévues au chapitre VII et 1l devrait se limiter 
a des mesures moins graves, compatibles par conséquent avec une 
politique de neutralité. 


Declarations Accepting Compulsory Jurisdiction 


During the course of the year, some progress was made in the extension 
of the Court’s compulsory jurisdiction, though it is by no means com- 
mensurate with the hopes which seemed to be justified when in 1945 the 
representatives of so many States urged the inclusion in the Statute of a 
provision for general compulsory jurisdiction. Declarations under Article 
36, paragraph 2, were made during the year by Guatemala, France, 
Mexico, the Philippine Republic, Sweden and Turkey; and Brazil gave 
notice of an intention to make such a declaration. 

On January 27, 1947, the following declaration was made on behalf of 
the Government of Guatemala (translation) : ° 


The Government of Guatemala declares that, in accordance with 
Article 36 (2) and (3) of the Statute of the International Court of 
Justice, it recognizes as compulsory, ipso facto and without special 
agreement, in relation to any other State accepting the same obliga- 
tion, and for a period of five years, the jurisdiction of the Court in all 
legal disputes. This declaration does not cover the dispute between 
England and Guatemala concerning the restoration of the territory of 
Belize, which the Government of Guatemala would, as it has proposed, 
agree to submit to the judgment of the Court, if the case were decided 
‘ex aequo et bono,’’ in accordance with Article 38 (2) of the said 
Statute. Guatemala, 27 January 1947. [Signed] E. Silva Pena. 


Guatemala’s previous declaration of December 17, 1926, had not been 
ratified. 

It is to be recalled that a special declaration had been made by the 
British Government on February 13, 1946, with reference to ‘‘all legal 
disputes concerning the interpretation, application or validity of any 
treaty relating to the boundaries of British Honduras.’’ Following the 
deposit of the British declaration, on June 13, 1946, the Guatemalan Gov- 
ernment informed the British Minister in Guatemala that ‘‘in this long 
and lamentable question of Belize there has never existed a dispute on 
boundaries,’’ and that instead the dispute dealt ‘‘with an eminently ter- 
ritorial question’’; it was therefore proposed by the Government of Guate- 
mala that the dispute should be referred to the Court for a decision ez 
aequo et bono; the Guatemalan Government was of the view that ‘‘there 


91 United Nations Treaty Series, p. 49. 
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are some antecedents and circumstances which the Tribunal must value 
equitatively and take them fully into consideration to solve this question 
with a fair verdict.’’ ?° 

The British reply of October 10, 1946, insisted that the points on which 
the two Governments were not in agreement were ‘‘legal points,’’ and that 
claims of Guatemala had been advanced ‘‘on a legal basis.’’ It called at- 
tention to the fact that no dispute had ever been submitted to the Court at 
The Hague for a decision ex aequo et bono ‘‘though the possibility of so 
doing has existed ever since the Statute of the former Court came into 
force.’’ The British Government therefore suggested that Guatemala 
‘‘take advantage of the jurisdiction which His Majesty’s Government’s 
declaration confers on the Court to pronounce upon the dispute.’’ The 
Guatemalan reply of October 15, 1946, reiterated the position of the 
Guatemalan Government. 

On July 16, 1947, the Guatemalan Government addressed a protest to 
the United Kingdom against a reported intention to include the Guate- 
malan territory of Belize in a proposed federation of British colonies in the 
Caribbean, and reserved its rights with respect to the caducity of the 
Treaty of April 30, 1859. Again, on August 18, 1947, the Guatemalan 
Government protested to the United Kingdom against the reported coloni- 
zation of the territory of Belize, which, in its view, was inconsistent with 
international practice in such a situation and contrary to the maintenance 
of good relations. 

On February 18, 1947, the Government of the French Republic trans- 
mitted to the Secretariat an undated declaration in the following terms 
(translation) : 


On behalf of the Government of the French Republic, and subject to 
ratification, I declare that I recognize as compulsory ipso facto and 
without special agreement, in relation to any other State accepting 
the same obligation, that is on condition of reciprocity, the jurisdic- 
tion of the International Court of Justice, in conformity with Article 
36, paragraph 2, of the Statute of the said Court, for all disputes which 
may arise in respect of facts or situations subsequent to the ratifica- 
tion of the present declaration, with the exception of those with re- 
gard to which the parties may have agreed or may agree to have re- 
course to another method of peaceful settlement. 

This declaration does not apply to differences relating to matters 
which are essentially within the national jurisdiction as understood 
by the Government of the French Republic. 

The present declaration has been made for five years from the date 
of the deposit of the instrument of ratification. It shall continue in 
force thereafter until notice to the contrary is given by the French 
Government. [Signed] Bidault. 


10 Two interesting brochures on the dispute have been published by the Ministerio de 
Relaciones Exteriores of Guatemala. 
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Declarations made by France on September 19, 1929, and on April 7, 
1936, had expired according to their terms. The new declaration had not 
been ratified at the close of the year. 

On February 18, 1947, the Mexican Government informed the Secretary 
General of the United Nations of its decision to seek constitutional ap- 
proval for a recognition by Mexico of the jurisdiction of the Court as from 
March 1, 1947. The proposal was approved by the Senate of the Republic, 
and on October 23, 1947, the declaration was communicated to the Secre- 
tary-General in the following terms: 


In regard to any legal dispute that may in future arise between 
the United States of Mexico and any other State out of events sub- 
sequent to the date of this Declaration, the Mexican Government 
recognizes as compulsory tpso facto, and without any special agree- 
ment being required therefor, the jurisdiction of the International 
Court of Justice in accordance with Article 36, paragraph 2 of the 
Statute of the said Court, in relation to any other State accepting the 
same obligation, that is, on condition of strict reciprocity. This Dec- 
laration, which does not apply to disputes arising from matters that, 
in the opinion of the Mexican Government, are within the domestic 
jurisdiction of the United States of Mexico, shall be binding for 
a period of five years as from 1 March 1947 and after that date shall 
continue in force until six months after the Mexican Government gives 
notice of denunciation. [Signed] Jaime Torres Bodet, Secretary for 
Foreign Affairs. 


No previous declaration had been made by Mexico. 

On May 22, 1947, the Turkish Minister for Foreign Affairs made the 
following declaration (translation from the French), which was later com- 
municated to the Secretary-General of the United Nations: 


In accordance with Article 36, paragraph 2, of the Statute of the 
International Court of Justice, and in conformity with Law No. 5047, 
promulgated by the Grand National Assembly on 12 May 1947, I 
declare, on behalf of the Government of the Republic of Turkey, that 
Turkey recognizes as compulsory ipso facto and without special agree- 
ment, in relation to any other State accepting the same obligation, that 
is to say, under conditions of reciprocity, the jurisdiction of the Inter- 
national Court of Justice for a period of five years from 22 May 1947, 
in all disputes which will arise in the future concerning: 


A/ the interpretation of a treaty; 

B/ any question of international law; 

C/ the existence of any fact which, if established, would constitute 
a breach of an international obligation ; 

D/ the nature or extent of the reparation to be made for the breach 
of an international obligation ; 


Under the reservation however, that this declaration does not apply: 


a/ to situations previous to the present declaration and to disputes 
which arise therefrom ; 
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b/ to disputes for which it would be appropriate to apply, directly 
or indirectly, Agreements and Conventions concluded by Turkey 
providing for a different method of settling disputes. [Signed] 
Hasan Saka, Minister for Foreign Affairs. 


The Turkish declaration of March 12, 1936, had expired according to its 
terms. 

On July 12, 1947, the following declaration was made on behalf of the 
Republic of the Philippines: 


I, Manuet Roxas, President of the Philippines, declare on behalf 
of the Republic of the Philippines, under Article 36, paragraph 2, of 
the Statute of the International Court of Justice, and in accordance 
with Resolution No. 33, dated May 22, 1947, of the Senate of the Repub- 
lic of the Philippines, that the Republic of the Philippines recognizes as 
compulsory ipso facto, and without special agreement, in relation to any 
other state accepting the same obligation, and on condition of reci- 
procity, the jurisdiction of the International Court of Justice in all 
eases enumerated in paragraph two, Article thirty-six, of the Statute 
of the Court, for a period of ten years, from July fourth, nineteen 
hundred and forty-six, and thereafter to continue until notification of 
abrogation is made by the Philippine Government. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Republic of the Philippines to be affixed. 

Done in the City of Manila, this 12th day of July, in the year of our 
Lord, one thousand nine hundred and forty-seven, and of the Inde- 
pendence of the Philippines, the second. (Signed) MaNnvueu Roxas. 


No previous declaration had been made on behalf of the Republic of the 
Philippines. 

On April 5, 1947, the Swedish Government made the following declara- 
tion, the original being in French: 


On behalf of the Royal Swedish Government, I declare that it ac- 
cepts as compulsory ipso facto and without special agreement, in rela- 
tion to any other state accepting the same obligation, the jurisdiction 
of the International Court of Justice, in accordance with Article 36, 
paragraph 2, of the Statute of the Court, for a period of ten 
years, in all disputes which may arise with regard to situations or facts 
subsequent to the present declaration. (Signed) Herman Eriksson. 


Previous declarations had been made by Sweden on August 16, 1921, 
March 18, 1926, and April 18, 1936. 

At the close of 1947, the following twenty-seven States were bound inter 
se by declarations under Article 36 (2) recognizing the compulsory juris- 
diction of the Court, the declarations varying in their terms and some of 
them having been made before the revision of the Statute in 1945: 1? 


11 Based in part upon the list appearing in the Court’s Yearbook for 1946-1947, 
pp. 110-112. 
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Australia 
Canada 
China 
Colombia 
Denmark 
Dominican Republic 
El Salvador 
Guatemala 
Haiti 

India 

Tran 
Luxembourg 
Mexico 
Netherlands 


New Zealand 
Nicaragua 

Norway 

Panama 

Paraguay 
Philippine Republic 
Siam 

Sweden 

Turkey 

Union of South Africa 
United Kingdom 
United States 
Uruguay 


In addition, as parties to the Geneva General Act of 1928, the following 
sixteen States have accepted the Court’s compulsory jurisdiction vis-a-vis 
other States parties to the Act, and subject to its terms: *° 


Australia 
Belgium 
Canada 
Denmark 
Ethiopia 
France 
Greece 
India 


Luxembourg 
Netherlands 

New Zealand 
Norway 

Peru 

Sweden 

Turkey 

United Kingdom 


It is to be regretted that two sessions of the General Assembly have been 
held with but little in the way of a concerted movement for encouraging 
further declarations recognizing the Court’s compulsory jurisdiction. One 
reason for this may have been the failure of the Secretariat to give adequate 


publicity to the declarations actually made. 


On November 14, 1947, how- 


ever, the General Assembly did adopt a resolution ** in which it 


draws the attention of the States which have not yet accepted the com- 
pulsory jurisdiction of the Court in accordance with Article 36, para- 
graphs 2 and 5 of the Statute, to the desirability of the greatest possible 
number of States accepting this jurisdiction with as few reservations 


as possible. 


The declaration under Article 36 (2) which was deposited by the United 
States on August 26, 1946, contained two exclusions from the jurisdiction 
accepted which had not previously been made in any other State’s declara- 


tion. The first exclusion was of 


12 Subject to the effect of the Paraguayan decree of April 26, 1938. 
13 League of Nations Official Journal, Special Supplement, No. 193, p. 45. 


14 Document A/459, 11 November 1947. 
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disputes with regard to matters which are essentially within the do- 
mestie jurisdiction of the United States of America as determined by 
the United States of America. 


The second exclusion was of 


disputes arising under a multilateral treaty, unless (1) all parties to 
the treaty affected by the decision are also parties to the case before the 
Court, or (2) the United States of America specially agrees to juris- 
diction. 


Both of these exclusions are to be regretted. It would be lamentable, how- 
ever, and it would greatly set back the progress toward universalizing the 
Court’s jurisdiction, if they were permitted to become patterns for exclu- 
sions to be made in the declarations of other States. That this danger, 
to which the writer referred at the time,’ is very real, is shown by the 
French and Mexican declarations made in 1947, each of which embodies 
the substance of the first exclusion; yet it is a cause for rejoicing that the 
American formula as to domestic matters was not copied in the declarations 
made in 1947 by Guatemala, the Philippine Republic, Sweden, and Turkey. 

Fortunately, so far the second American exclusion referred to above has 
not been imitated in other declarations. In an astonishing apologia for 
this exclusion,’® Mr. Quincy Wright has endeavored to cast and confine the 
effect of this exclusion as follows: 


. . . the proviso was intended to assume that states with a legal 
interest which will be directly affected by a decision concerning a 
multilateral treaty become, in every sense, parties to the dispute before 
the Court. It was, therefore, intended to clarify Articles 62 and 63 of 
the Statute of the Court by requiring (1) that a request under Article 
62 shall not be decided arbitrarily, but by a judicial determination of 
the claim presented by the requesting state that it has ‘‘an interest 
of a legal nature which may be affected by the decision in the case’’; 
(2) that if such an interest is found or if a state intervenes under 
Article 63, the intervenor shall have the status of a party to the dispute 
under Article 59 and other articles of the Statute, and, if a member 
of the United Nations, under Article 94 of the Charter; (3) that a 
state which has a legal interest of such nature that it ought to be bound 
by the decision may be required to become a party; and (4) that if the 
Court does not apply these rules in a case brought against the United 
States by virtue of its declaration under the optional clause, the 
United States may deny the jurisdiction. With this construction the 
reservation would be clarified if it were expanded to read as follows: 


This declaration shall not apply to... (¢) disputes arising 
under a multilateral treaty, unless (1) all parties to the treaty, 
(with an interest of a legal nature which will be) affected by the 
decision, are also (permitted, or in exceptional circumstances re- 
quired by the Court to intervene and thereby to become) parties 


15In 32 American Bar Association Journal (1946), pp. 832-836, 895-897. 
16 In this JOURNAL, Vol. 41 (1947), pp. 445-452. 
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to the case before the Court, or (2) the United States of America 

specially agrees to the jurisdiction. 
To sustain this interpretation, Mr. Wright relies on (1) a grammatical 
construction—a point of only slight significance; (2) evidence of the 
‘*Senate’s intention’’ in formulating the exclusion—this evidence is chiefly 
a statement by an adviser to the Senate Committee, and as no allusion to 
the matter was made on the floor of the Senate it includes no declarations 
by members of the Senate; (3) the unreasonableness of a construction 
which would ‘‘nullify a considerable part of the jurisdiction conferred’’— 
this would solve the problem by a mere assumption that the jurisdiction 
was conferred; (4) the power of the Court to assume that ‘‘a State which 
fails to intervene under Articles 62 or 63 has no legal interest which may 
be affected’’—this is a wholly gratuitous suggestion; and (5) ‘‘the right of 
intervention under Article 63 should not be assumed to mean that all parties 
to a multilateral treaty have an interest of a legal nature in every case in 
which the construction of the treaty is involved’’—this flies in the face of 
the actual text of Article 63, read with Article 62. 

It seems most unlikely that the views of Mr. Wright will command any 
acceptance. He is on dangerous ground in suggesting that the Court 
might require intervention; and his suspicion that the Court might be 
‘‘arbitrary’’ in dealing with a State’s request to be permitted to intervene 
is a slur on the Court which its history completely refutes. More serious, 
however, is his intimation that despite the clear provision in Article 36 
(6) of the Statute—to the effect that any dispute as to the Court’s 
jurisdiction ‘‘shall be settled by the decision of the Court’’—the United 
States might under some circumstances ‘‘exercise a veto’’ on the Court’s 
decision. This is indeed a turning back of the hands of the clock. It is a 
reversion to ideas which commentators generally have thought to have been 
scotched by the Statute. It indicates a failure to appreciate the great 
progress made in international adjudication over a period of a quarter of 
a century. Happily, no phrase in the official documentation appears to 
support such a view. 


Jurisdiction Conferred by Treaties 


Numerous treaties concluded in the course of the years since 1920 have 
conferred jurisdiction on the Court,’’ and many of these treaties are still 
in force; under Article 37 of the Statute, such provisions for reference to 
the Permanent Court of International Justice may be applicable, as be- 
tween the parties to the Statute, to the International Court of Justice. 

It is difficult to survey the treaties concluded since 1945 which contain 
provisions for the Court’s jurisdiction. Such delay has been encountered 


17 See Publications of the Permanent Court of International Justice, Series D, No. 
6, and the supplements in Series E. 


14 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the publication of the United Nations Treaty Series,’* that the texts are 
not readily available. Mention may be made, however, of the Treaty of 
Alliance entered into by the United Kingdom and Transjordan on March 
22, 1946, which provides in Article 13: *° 


Should any difference arise relative to the application or the in- 
terpretation of the present Treaty, and should the High Contracting 
Parties fail to settle such difference by direct negotiation, the differ- 
ence shall be referred to the International Court of Justice unless the 
parties agree to another mode of settlement. 


The conciliation convention between the United States and the Philippine 
Republic, signed on November 16, 1946, but not yet brought into force, 
contains a broad provision for the possible submiss:on of ‘‘any disputes 

. of whatever nature they may be’’ to a permanent International Com- 
mission of Conciliation for investigation and report, and adds 


Should no definite settlement be reached, notwithstanding the report 
and recommendations of the International Commission on the matter 
in dispute, the High Contracting Parties agree to submit the dispute 
to the jurisdiction of the International Court of Justice conformably 
with Article 36 of its Statute, and further agree to be bound without 
need of special agreement by the decision of the Court.”° 


This provision might confront the Court with a necessity of determining 
whether it could decide a dispute in which no legal question were involved. 
On November 14, 1947, the General Assembly approved a resolution by 
which it 
DRAWS THE ATTENTION of States Members to the advantage of insert- 
ing in conventions and treaties arbitration clauses providing, without 
prejudice to Article 95 of the Charter, for the submission of disputes 
which may arise from the interpretation or application of such con- 
ventions or treaties, preferably and as far as possible to the Inter- 
national Court of Justice. 


On November 29, 1947, the General Assembly recommended to the United 
Kingdom and to all other Members of the United Nations the adoption and 
implementation, with regard to the future government of Palestine, of a 
‘**Plan of Partition with Economic Union.’’ This Plan embodies the text 
of a Declaration to be made to the United Nations by each of the two pro- 
posed States to be created in Palestine, and the Declaration provides in 
Chapter 4 that 

any dispute relating to the application or the interpretation of this 
Declaration shall be referred, at the request of either Party, to the 


International Court of Justice, unless the Parties agree to another 
mode of settlement.*? 


18 Volume 1 appeared in 1947. 

19 British Treaty Series No. 32 (1946). Cmd. 6916. 
20 80th Congress, Ist Session, Senate Executive C. 

21 Document A/AC/14/34, 19 November 1947. 
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The substantive provisions of the proposed Declaration are in part remi- 
niscent of the treaties for the protection of minorities which formed part of 
the settlements after the War of 1914. 


Requests for Advisory Opinions 


Article 96 of the Charter of the United Nations empowers both the 
General Assembly and the Security Council to request the Court to give 
advisory opinions, and adds that ‘‘other organs’’ of the United Nations 
and specialized agencies may be authorized by the General Assembly to 
make such requests. Other principal organs of the United Nations are the 
Economie and Social Council, the Trusteeship Council and the Secretariat 
(the Court itself is obviously to be excluded). On December 11, 1946, the 
General Assembly authorized the Economic and Social Council to make 
requests, and on November 14, 1947, similar authorization was given to the 
Trusteeship Council. No question seems to have arisen as to an authoriza- 
tion to the Secretariat to make requests. 

The four specialized agencies which concluded agreements with the 
United Nations in 1946 were authorized to make requests for advisory 
opinions: the International Labor Organization, the United Nations Edu- 
cational, Scientific and Cultural Organization, the Food and Agriculture 
Organization of the United Nations, and the International Civil Aviation 
Organization. By agreements approved by the General Assembly in 1947, 
the International Bank for Reconstruction and Development, the Inter- 
national Monetary Fund, the International Telecommunications Union, and 
an International Health Organization were similarly authorized. The 
agreement with the Universal Postal Union is silent on the point. 

The results of this extension are yet to be seen. It would be most un- 
fortunate if the Court came to be looked upon as a general legal adviser 
to the various bodies which now have competence to request opinions, or if 
these bodies failed to take into account the judicial limitations which the 
Court should not relax in its advisory procedure. 

The fact that the Court had no cases before it during a period of twelve 
months after its reorganization has led to a desire in some quarters to see 
action taken which would increase its use. In the long run, the activation 
of the Court must depend upon the need for its adjudication, and that need 
cannot be born of artificial stimulation. Danger lurks in any attempt to 
stir up litigation, for it is likely to obscure appreciation of the judicial 
limitations within which the Court must be scrupulously confined if it is 
to possess the authority needed for its judgments. 

Dissatisfaction has been expressed because some of the disputes coming 
before the Security Council have been handled on a political rather than 
a legal basis. Yet it is to be borne in mind that in some disputes the legal 
relations of the parties are subordinate to the political considerations in- 
volved, that in some cases it may be a disservice to the Court to urge that 
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such disputes be handled by Judges on the bench. If the Court is to serve 
as “‘the chief judicial organ’’ of organized international society, if it is to 
maintain the prestige which is essential to its functioning as such, it must 
not be pressed to assume political functions, and it cannot be made a substi- 
tute for effective political agencies. Some of the current insistence on 
more frequent resort to the advisory function of the Court is dangerously 
near to ignoring this basic consideration. 

Law proceeds on respect for acquired rights. Inevitably, it tends to 
bolster entrenched privilege. In the national sphere, elaborate controls 
can be established by highly developed legislative processes, and democratic 
influences can restrict the perpetuation of privilege; limits exist on the 
effectiveness of even national legislation, however, in such fields as indus- 
trial relations. In the international sphere legislative processes are less 
developed, and legal restraints are more difficult to achieve. Hence, wider 
range must be given to political adjustments in international affairs, and it 
is not strange that challenges to historical entrenchment do not always 
proceed on the basis of respect for law. 

Various questions arose in the deliberations of the Security Council and 
the General Assembly during the year 1947, concerning which it was pro- 
posed that the Court be requested to give advisory opinions. Such pro- 
posals were made in the Security Council in connection with the Indonesian 
dispute and with the dispute between Egypt and the United Kingdom. In 
the General Assembly, various delegations proposed a request for an ad- 
visory opinion concerning the power of the General Assembly to pass its 
resolution of November 29, 1947, relating to the partition of Palestine. 

Insofar as the requests proposed have related to the powers of organs of 
the United Nations, it would seem that a policy of caution was justified. 
No great international instrument is ever completely self-explanatory, and 
meaning needs to be given to its provisions, not so much by the rulings of 
Judges on the bench, as by the experience of those who have the responsi- 
bility of making the instrument work. In some instances, the chief organs 
of the United Nations would therefore do better to give their own in- 
terpretation of constitutional texts, to iron out uncertainties, to complete 
the sense, and even to fill in lacunae.*? Many people think, for example, 
that compared with the Covenant of the League of Nations, the Charter is 
already burdened with details, and it would be unfortunate if too many 
questions of construction were entrusted for solution to men necessarily 
removed from the constant vigil which is to be exercised in the accumula- 
tion of the precedents dictated by experience. 


22 This procedure was followed in connection with the controversy concerning the 
application of Articles 11 and 12 of the Statute in the elections of Judges. The rule 
adopted by the General Assembly on November 19, 1946, was approved by the Security 
Council on June 4, 1947, thus obviating a previous proposal that an advisory opinion be 
requested. 


if 
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A lack of understanding of these considerations was strikingly illus- 
trated when the Australian Delegation proposed that the General Assembly 
recommend 


that each organ of the United Nations and each Specialized Agency 
should regularly review the difficult and important questions of law 
within the competence of the International Court of Justice which 
have arisen and are likely from time to time to arise in the course of its 
activities, particularly questions of law relating to the interpretation 
of the Charter of the United Nations or the Constitution of the Special- 
ized Agency, as the case may be, and should refer to the International 
Court of Justice for advisory opinion questions selected as a result of 
such review. 


This seemed to some people to have envisaged an emptying of the waste- 
baskets at Lake Success into the lap of the Court at The Hague. Yet the 
form of the resolution adopted by the General Assembly on November 14, 
1947, varies but slightly from the original proposal; it 


RECOMMENDS that organs of the United Nations and the specialized 
agencies should, from time to time, review the difficult and important 
points of law within the jurisdiction of the International Court of 
Justice which have arisen in the course of their activities and involve 
questions of principle which it is desirable to have settled, including 
points of law relating to the interpretation of the Charter of the United 
Nations or the constitutions of the specialized agencies, and, if duly 
authorized according to Article 96, paragraph 2, of the Charter, should 
refer them to the International Court of Justice for an advisory 
opinion.** 

The phrase ‘‘ within the jurisdiction of the International Court of Justice’’ 
has an illusory ring of certainty. 

Section 21 of the Agreement between the United Nations and the United 
States regarding the Headquarters of the United Nations, signed on June 
26, 1947, and brought into force after approval by the General Assembly 
by an exchange of notes between the Secretary-General and a representative 
of the United States on November 21, 1947, contains an interesting pro- 
vision on advisory opinions: *° 


(a) Any dispute between the United Nations and the United States 
concerning the interpretation or application of this agreement or of 
any supplemental agreement, which is not settled by negotiation or 
other agreed mode of settlement, shall be referred for final decision 
to a tribunal of three arbitrators, one to be named by the Secretary- 
General, one to be named by the Secretary of State of the United 
States, and the third to be chosen by the two, or, if they should fail to 
agree upon a third, then by the President of the International Court 
of Justice. 


23 Document A/C.6/165, 8 October 1947. 
24 Doc. A/459, 11 November 1947. 
25 Document A/427, 27 October 1947. 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(b) The Secretary-General of the United States may ask the Gen- 
eral Assembly to request of the International Court of Justice an 
advisory opinion on any legal question arising in the course of such 
proceedings. Pending the receipt of the opinion of the Court, an 
interim decision of the arbitral tribunal shall be observed by both 
parties. Thereafter, the arbitral tribunal shall render a final deci- 
sion, having regard to the opinion of the Court. 


Once rendered, an advisory opinion is what it purports to be. It is 
advisory merely. It lacks the binding force of a judgment as provided in 
Article 60 of the Statute which is now re-enforced by the provision in 
Article 94 (1) of the Charter. Yet there is no reason why the parties in- 
terested in a dispute to which the opinion relates may not agree in advance 
to be bound to carry out the conclusions which may be reached by the 
Court. Such an agreement results from the provision in Section 30 of the 
Convention on the Privileges and Immunities of the United Nations, of 
February 13, 1946, which reads as follows: *° 


All differences arising out of the interpretation or application of 
the present convention shall be referred to the International Court of 
Justice, unless in any case it is agreed by the parties to have recourse 
to another mode of settlement. If a difference arises between the 
United Nations on the one hand and a Member on the other hand, a 
request shall be made for an advisory opinion on any legal question 
involved in accordance with Article 96 of the Charter and Article 65 
of the Statute of the Court. The opinion given by the Court shall be 
accepted as decisive by the parties. 


A similar provision is embodied in Section 32 of the Convention on the 
Privileges and Immunities of the Specialized Agencies, adopted by the 
General Assembly on November 21, 1947.?7 

An impression seems to prevail in some quarters that the Court’s ad- 
visory jurisdiction (competence) is in some way incidental to that of other 
organs of the United Nations, particularly to that of the Security Council.** 
It ought to be clear, however, that the Court has no competence to give an 
advisory opinion, except as provided for in Article 65 of its Statute. That 
Article provides: 


1. The Court may give an advisory opinion on any legal question 
at the request of whatever body may be authorized by or in accordance 
with the Charter of the United Nations to make such a request. 


261 United Nations Treaty Series, p. 30. 

27 Document A/503, 20 November 1947. 

28 ‘In the British-Albanian case, Albania has appeared and pleaded its cause before 
the Security Council. The International Court of Justice might therefore properly 
rule that it has jurisdiction to render an advisory opinion since this procedure is inci- 
dental to the jurisdiction of the Security Council.’’ Philip C. Jessup, in 42 Illinois 
Law Review (1947), p. 285. 
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2. Questions upon which the advisory opinion of the Court is asked 
shall be laid before the Court by means of a written request contain- 
ing an exact statement of the question upon which an opinion is re- 
quired, and accompanied by all documents likely to throw light upon 
the question. 


In practice and under Article 68 of the Statute, the Court’s procedure in 
giving advisory opinions has been closely assimilated to its procedure in 
contentious cases, and in the exercise of its advisory function it observes 
the limits which are inherent in the nature of judicial procedure. Any 
departure from this course would be regrettable, and so long as it is fol- 
lowed the Court’s competence should not be deemed to be incidental to that 
of any other organ or body. 


Appointments by the President of the Court 


Under provisions in international instruments *° or otherwise, the Presi- 
dent of the Court is frequently called upon to make appointments of 
persons to act in various capacities. On July 31, 1947, the President gave 
effect to a request of the French Government in naming three observers to 
attend the plebiscite to be held under the Peace Treaty with Italy in the 
districts of Tende and Brigue on the Franco-Italian frontier. He ap- 
pointed J. A. van Hamel of the Netherlands, F. Perréard of Switzerland, 
and Erie Sjoberg of Sweden. 


Budget of the Court 


A draft of the Court’s budget for 1948, drawn up by the Court itself, 
was approved by the General Assembly without any substantial modifica- 
tion. It provides for a possible total expenditure of $690,011, as against 
a figure of $638,412 for 1947. Both of these figures exceed the largest 
budget of the Court down to 1940, due chiefly to the higher salaries now 
being paid. 


Publications of the Court 


The publications of the reorganized Court have been projected along the 
lines previously followed. To date, only two serial publications have been 
issued ; Series D, No. 1, containing the texts of the basic instruments relat- 
ing to the Court appeared in 1946, a second expanded edition, with a use- 
ful index to the Statute and Rules, appearing in May, 1947. The first 
number of the Court’s Yearbook covers the period from the beginning of 
1946 to July 15, 1947; future issues of the Yearbook will be published in 
August of each year. The Registry’s communications to the press are not 
printed. 


29 See the Court’s Yearbook, 1946-1947, p. 232. 


THE PEACE OF WESTPHALIA, 1648-1948 


By Leo Gross 


The acceptance of the United Nations Charter by the overwhelming 
majority of the members of the family of nations brings to mind the first 
great European or world charter, the Peace of Westphalia. To it is 
traditionally attributed the importance and dignity of being the first of 
several attempts to establish something resembling world unity on the 
basis of states exercising untrammeled sovereignty over certain territories 
and subordinated to no earthly authority. 

The next attempt, the settlement of Vienna of 1815 and the Congress of 
Aix-la Chapelle of 1818, which in a sense completed the former, gave birth 
to that loose system of consultation between the Great Powers known as 
the Concert of Europe. Born of the cataclysm of the Napoleonic Wars 
and anchored in the Protocol of the Aix-la~-Chapelle of November 15, 1818, 
the Concert provided some sort of a self-appointed directing body for the 
maintenance and manipulation of that balance of power on which the 
European peace precariously reposed for about a hundred years. Un- 
certain in its foundations, devoid of much organization or continuity, it 
was characterized as much by the devotion of the Great Powers which 
composed it to the policy of a free hand as it was, in consequence, by the 
absence of definite commitments. Consultation and conference on prob- 
lems of mutual interest was a frequent practice but no obligation of the 
Great Powers. It was precisely this flexibility, frequently regarded and 
praised as the chief virtue of the concert system, which ultimately brought 
about its ruin at a moment when it was most desperately needed. The 
policy of free hands reaped a large harvest in World War I. 

Faced with the devastating results of World War I and the bankruptcy 
of the Concert, the Paris Settlement of 1919, without essentially departing 
from the Peace of Westphalia, attempted a novel solution, drawing for 
its inspiration on the Concert, the Hague Peace Conferences, the experience 
of the nineteenth and twentieth centuries in non-political international 
collaboration, and the wartime collaboration between the Allied and As- 
sociated Powers. It produced the League of Nations, in which the member 
states assumed certain commitments to codperate in various fields and, 
above all, without abolishing the right of war, jus ad bellum, to establish 
‘‘the undertakings of international law as the actual rule of conduct 
among governments.’’ It is a moot question whether the failure of the 
League should be attributed to a defective legal technique in organizing 
international security or to a kind of fatal and gradual relapse of the Great 
Powers into the traditional methods of consultation untrammeled by and 
frequently in open disregard of their obligations under the Covenant. 
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The climax in this process of degeneration was reached in 1939 when 
alliances were hurriedly tossed around and when Poland, though attacked 
by Germany on September 1, 1939, found it convenient to manifest its 
contempt of the League of Nations by not even appealing to it under 
Article 10 of the Covenant, and when Great Britain and France went to 
the assistance of Poland not because they were legally bound to do so by the 
Covenant but because they felt in honor bound to fulfill their obligations as 
allies in Poland. Thus World War II started in the customary way, even 
as if the League were non-existent ; as a consequence the League was doomed. 

Critics of the United Nations Charter point out that it includes some 
of the elements of the League organization and that it relies even more 
heavily than did the League on the notion of consultation, on limited 
obligations in the political, and the method of voluntary codperation in 
the non-political, field. The Charter proclaims that the organization is 
based on the sovereign equality of all the members only in order the firmer 
to establish the hegemony of a group of Great Powers. On the other 
hand, in Articles 24 and 25, the principal framers of the Charter almost 
obtained what the Concert never succeeded in obtaining, namely, the 
recognition by the lesser nations of the preéminent position of the Great 
Powers as the guardians of international peace and security. In spite of 
this and other important indications of a new approach to the problem of 
international security and relations, the Charter at first glance would seem 
to have left essentially unchanged the framework of the state system and 
of international law resulting from the Peace of Westphalia. 

Thus the Peace of Westphalia may be said to continue its sway over 
political man’s mind as the ratio scripta that it was held to be of yore. 
What is the explanation of this curious phenomenon? In view of this 
continued influence of the Peace of Westphalia, it may not be amiss to 
discuss briefly its character, background and implications. 

It should be clear from the outset that the actual provisions of the 
Treaties of Osnabriick between the Empire and Sweden, and of Miinster 
between the Empire and France and their respective confederates and 
allies, have undergone more than one substantial change in the course of 
time. The political map of Europe as outlined in these Treaties is no 
longer. It should be noted, however, that the chief political idea under- 
lying the Franco-German settlement of 1648 has undergone relatively 
little change. Then the axiom of French politics was, as it appears to be 
today, that the best guarantee of French security lies in a divided and 
impotent Germany, and that this division and impotence must be secured 
by appropriate provisions such as those which gave France a right to 
intervene when necessary in order to vindicate the principle of the sanctity 
of treaties. 

The Thirty Years’ War had its origin, at any rate partially, in a 
religious conflict or, as one might say, in religious intolerance. The Peace 
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of Westphalia consecrated the principle of toleration by establishing the 
equality between Protestant and Catholic states and by providing some 
safeguards for religious minorities. To be sure, the principle of liberty 
of conscience was applied only incompletely and without reciprocity... The 
religious Peace of Augsburg of 1555 and the rule cujus regio ejus religio 
were confirmed. With a view to alleviating the lot of religious minorities, 
however, the Treaty of Osnabriick provided that ” 


subjects who in 1627 had been debarred from the free exercise of 
their religion, other than that of their ruler, were by the Peace granted 
the right of conducting private worship, and of educating their 
children, at home or abroad, in conformity with their own faith; they 
were not to suffer in any civil capacity nor to be denied religious 
burial, but were to be at liberty to emigrate, selling their estates or 
leaving them to be managed by others. 


Moreover, in an effort to assure equality between Catholic and Protestant 
members of the German Diet, the Treaty of Osnabriick laid down the 
important rule that in matters pertaining to religion ° 


a majority of votes should no longer be held decisive at the Diet; but 
that such questions should be settled by an amicable ‘composition’ 
between its two parts or corpora. ...In the same spirit of parity 
it was agreed that when possible there should be equality of consulting 
and voting power between the two religions on all commissions of 
the Diet, including those Deputationstage which had come to exercise 
an authority nearly equalling that of the Diets themselves. 


The principle of religious equality was placed as part of the peace under 
an international guarantee.* The Peace of Westphalia thereby established 
a precedent of far-reaching importance. One or two illustrations may be 
in order. The Constitution of the Germanic Confederation of June 8, 
1815, which forms part of the Final Act of the Congress of Vienna of 
June 9, 1815, stipulates in Article XVI that the difference between the 
Christian religions should cause no difference in the enjoyment by their 
adherents of civil and political rights, and, furthermore, that the German 
Diet should consider the grant of civil rights to Jews on condition that 


1Sir A. W. Ward, The Peace of Westphalia, The Cambridge Modern History, Vol. 
IV, 1934, p. 416: ‘‘. .. the provision made for individual freedom in the exercise 
of any of the recognized religions was insufficient; and from the dominions of the 
House of Austria as a whole, Protestant worship was deliberately excluded.’’ But 
see Yves de la Briére, La Société des Nations?, 1918, p. 57. 

2 Ward, work cited, p. 412. See also Andrea Rapisardi Mirabelli, ‘‘Le Congrés de 
Westphalie,’’ 8 Bibliotheca Visseriana (1929), p. 75. 

8 Ward, work cited, p. 414; Mirabelli, work cited, pp. 13, 76. 

4 Mirabelli, work cited, p. 13: Mais une circonstance ultérieure—importante au point 
de vue international—ce’ était que le principe de l’égalité des confessions (basé jusqu’alors 
sur la tolérance des Princes, ou sur des lois révocables) prenait alors la forme d’engage- 
ment international, fixé conventionnellement par les traités et pour cela assuré par leur 
force et leur durée. 
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they assume all civic duties incumbent on other citizens.’ By the time the 
Congress of Berlin convened the principle of religious tolerance had be- 
come so firmly established that the delegate of France, M. Waddington, 
could make the following statement :* 


Mr. Waddington believes that it is important to take advantage of this 
solemn opportunity to cause the principles of religious liberty to be 
affirmed by the representatives of Europe. His Excellency adds that 
Serbia, who claims to enter the European family on the same basis as 
other states, must previously recognize the principles which are the 
basis of social organization in all states of Europe and accept them 
as a necessary condition of the favor which she asks for. 


The representatives of Great Britain, Germany, Italy, Austria-Hungary, 
and of the Ottoman Empire concurred in the view propounded by M. 
Waddington and the Congress acted accordingly in the case of Serbia, 
Montenegro, and Rumania. 

This precedent was relied upon by the Principal Allied and Associated 
Powers in submitting to Poland the Treaty of June 28, 1919, concerning 
the protection of minorities. In his covering letter to M. Paderewski, 
the President of the Paris Peace Conference stated that ‘‘This treaty does 
not constitute any fresh departure,’’ and continued as follows :’ 


It has for long been the established procedure of the public law of 
Europe that when a state is created, or even when large accessions of 
territory are made to an established state, the joint and formal recog- 
nition by the Great Powers should be accompanied by the requirement 
that such State should, in the form of a binding international conven- 
tion, undertake to comply with certain principles of government. 


The latest step in this long line of evolution is represented by the United 
Nations Charter, the Preamble of which declares that the peoples of the 
United Nations are determined ‘‘to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights 
of men and women, and of nations, large and small,’’ and, ‘‘to practice 


52 British and Foreign State Papers, 1814-1815, p. 132. The Final Act of Vienna 
and its Annexes include several interesting provisions designed to ensure freedom 
of religion. A particularly illuminating example is to be found in Article II of the 
Annex to the Treaty between the King of the Netherlands and Austria of May 31, 1815, 
which reads: Il ne sera rien innové aux Articles de cette Constitution qui assurent a 
tous les Cultes une protection et une faveur égales, et garantissent l’admission de tous 
les Citoyens, quelle que soit leur croyance religieuse, aux emplois et offices publics. 
Work cited, p. 141. 

6 Protocol of June 28, 1878. 69 British and Foreign State Papers, 1877-1878, p. 960; 
English translation from the ‘‘ Letter addressed to M. Paderewski by the President of 
the Conference (M. Clemenceau) transmitting to him the Treaty to be signed by Poland 
under Article 93 of the Treaty of Peace with Germany’’ of June 24, 1919. 112 British 
and Foreign State Papers, 1919, p. 226. See also George A. Finch, ‘‘The International 
Rights of Man,’’ in this JoURNAL, Vol. 35 (1941), p. 662. 

7 See letter quoted in the preceding note. 
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tolerance and live together in peace with one another as good neighbors.’ 
It is one of the basic purposes of the United Nations to achieve inter- 
national codperation ‘‘in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction as to race, 
sex, language, or religion.’’ If the efforts of the United Nations are 
crowned with success by the adoption of an international bill of the funda- 
mental rights of man, they will have accomplished the task which originated 
in the religious schism of Europe and which had found its first, albeit an 
inadequate, solution on an international basis in the Peace of Westphalia. 
Another aspect of the Peace of Westphalia which exercised consider- 
able influence on future developments relates to the guarantee of the peace 
itself. Both treaties declare that the peace concluded shall remain in 
force and that all parties to it ‘‘shall be obliged to defend and protect all 
and every article of this peace against anyone, without distinction of re- 
ligion.’’?® This was by no means a new departure. As Van Vollenhoven 
pointed out, the promise of guarantee in the treaties of 1648 merely fol- 
lowed earlier precedents.® Nevertheless this guarantee of the observance 
and the execution of an agreed international transaction, including as it 
did clauses of a constitutional character, as far as the Empire was con- 
cerned, came to assume in the following decades an overriding significance. 
It was pointed out that ‘‘no guarantee was more important or has been 
more often referred to than that included in the treaties of Westphalia.’’ 1° 
These treaties contain clauses by which Sweden and France not only make peace 
with the Emperor on certain terms, but pledge themselves to their allies, the sub- 
ordinate German Princes, that they will ensure that the privileges and immunities 
conferred on the Princes and free cities of Germany in the treaty shall be upheld 
and maintained. This is constantly referred to in later treaties as the guarantee 
for the execution of the terms of the treaty and, as Sir Ernest Satow has pointed 
out, it continued to be regarded as valid almost down to the outbreak of the French 
Revolution. Here, again, the fact of the guarantee was of the highest importance 
in ensuring that the treaties should be observed and that they should continue to 
hold their place as part of the general European System. 
For the first time Europe thus received ‘‘what may fairly be described as 
an international constitution, which gave to all its adherents the right of 
intervention to enforce its engagements.’’?2 That this attempt to guarantee 
effectively a peace so laboriously achieved was not wholly successful needs 
hardly to be emphasized.’* In this respect the Settlement of Westphalia 
is in good company with many other international instruments of his- 
torical importance. 


8 Text from Article CXXIII of the Treaty of Miinster, in A General Collection of 
Treatys, Vol. I, 1710, p. 36. 

®See C. Van Vollenhoven, The Law of Peace, 1936, p. 85. 

10 Sir James Headlam-Moreley, Studies in Diplomatic History, 1930, p. 108. The 
statement quoted in the text continues, as follows: 

11 David Jayne Hill, A History of Diplomacy in the International Development of 
Europe, Vol. II, 1925, p. 602; but see La Briére, work cited, p. 67. 

12 Christian L. Lange, Histoire de l’Internationalisme, Vol. 1, 1919, p. 498. 
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In addition to the guarantee, the Settlement of Westphalia formulated 
certain extremely interesting rules for the peaceful settlement of disputes 
and collective sanctions against aggressors. Thus the Treaty of Miinster, 
in Articles CXIII and CXXIV stipulates that ** 


if it happens that any point should be violated, the Offended shall be- 
fore all things exhort the Offender not to come to any Hostility, submit- 
ting the Cause to a friendly Composition, or the ordinary Proceedings 
of Justice. Nevertheless, if for the space of three years the Difference 
cannot be terminated, by any of those means, all and every one of 
those concern’d in this Transaction shall be oblig’d to join the injur’d 
Party, and assist him with Counsel and Force to repel the Injury, 
being first advertis’d by the Injur’d that gentle Means and Justice 
prevail’d nothing; but without prejudice, nevertheless, to every one’s 
Jurisdiction, and the Administration of Justice conformable to the 
Laws of each Prince and State; and it shall not be permitted to any 
State of the Empire to pursue his Right by Force and Arms; but if 
any difference has happen’d or happens for the future (between the 
states of the Empire), every one shall try the means of ordinary 
Justice, and the Contravener shall be regarded as an Infringer of the 
Peace. That which has been determin’d (between the States of the 
Empire) by Sentence of the Judge, shall be put in execution, without 
distinction of Condition, as the Laws of the Empire enjoin touching 
the Execution of arrests and Sentences. 


This was a ‘‘novel feature’’ ‘* in international treaty and peacemaking. 
The provisions for a moratorium of war, the settlement of disputes by 
peaceful means, and for individual and collective sanctions against the 
aggressor, after a delay of three years, although proclaimed primarily for 
the Empire, the members of which had been given their sovereign rights 
to conclude treaties of alliance, have nevertheless served as a model for 
numerous subsequent treaties.1>5 They constitute, in a sense, an early 
precedent for Articles 10, 12, and 16, of the Covenant of the League of 
Nations. Writers on the subject, of course, have not failed to point out 
the shortcomings of the above-quoted provisions which admittedly were 
serious.*® 

The grave dislocations in the social and economic life of Europe caused 
by the long war prompted the delegates to the Congress of Westphalia to 
discuss means designed to facilitate reconstruction. For this purpose two 
clauses were inserted in the Treaties of Miinster and Osnabriick. One 
aimed at restoring freedom of commerce by abolishing barriers to trade 
which had developed in the course of the war, and the other intended to 

13 From Articles CXXIII and CXXIV of the Treaty of Miinster, in work cited. C. 
Van Vollenhoven, ‘‘Grotius and Geneva,’’ 6 Bibliotheca Visseriana, p. 72. 

14 Van Vollenhoven, The Law of Peace, p. 86; see also p. 88. 

15 Van Vollenhoven, The Law of Peace, p. 86. 

16 Lange, work cited, p. 498. More definite provisions for arbitration were included 


in the Treaty between Spain and the United Provinces signed at Miinster on January 
30, 1648. See Van Vollenhoven, work cited, p. 88. 
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provide a measure of free navigation on the Rhine.’’ In this respect, as 
in many others, there is apparent the particular character of the West- 
phalian peace which distinguishes it sharply from routine peace treaties 
and which points out its kinship with the great peace settlements of 1815 
and 1919. 

As the above rapid survey of some of the salient features of the Peace 
Settlement of 1648 discloses, the actual terms of the settlement, interesting 
and novel as they may be, would hardly suffice to account for the outstand- 
ing place attributed to it in the evolution of international relations. In 
order to find a more adequate explanation it would seem appropriate to 
search not so much in the text of the treaties themselves as in their im- 
plications, in the broad conceptions on which they rest and the develop- 
ments to which they provided impetus. 

In this order of ideas it has been affirmed that the Peace of Westphalia 
was the starting point for the development of modern international law.’* 
It has also been contended that it constituted ‘‘the first faint beginning of 
an international constitutional law’’ and the first instance ‘‘of deliberate 
enactment of common regulations by concerted action.’’?® In this con- 
nection the special merits of the work of Grotius have been stressed. On 
the one hand it has been argued that ‘‘Grotius adapted the (old) Law of 
Nature to fill the vacuum created by the extinction of the supreme authority 
of Emperor and Pope.’’*° On the other hand it has been affirmed that 
Grotius developed a system of international law which would equally appeal 
to, and be approved by, the believers and the atheists, and which would 
apply to all states irrespective of the character and dignity of their rulers.”* 
It can hardly be denied that the Peace of Westphalia marked an epoch 
in the evolution of international law. It undoubtedly promoted the laiciza- 
tion of international law by divorcing it from any particular religious 
background, and the extension of its scope so as to include, on a footing 
of equality, republican and monarchical states. Indeed these two by- 
products of the Peace of 1648 would seem significant enough for students 
of international law and relations to regard it as an event of outstanding 


17 Mirabelli, work cited, p. 84. 

18 Paul Fauchille, Traité de Droit International Public, Vol. I, Pt. I, p. 75; see also 
P. H. Winfield, The Foundations and the Future of International Law, 1941, p. 18. 

19 F, S. Dunn, ‘‘ International Legislation,’’ 42 Political Science Quarterly (1927), p. 
577. 

20 Winfield, work cited, p. 20. 

21 W. Van der Vlugt, ‘‘L’Oeuvre de Grotius et son Influence sur le Développement du 
Droit International,’’ 7 Recueil des Cours (1925), p. 448; Mirabelli, work cited, pp. 
54, 92. But see John N. Figgis, From Gerson Grotius, 1414-1625, 1916, p. 284, n. 13. 
This merit is now claimed for Gentili: A. P. Sereni, The Italian Conception of Inter- 
national Law, 1943, p. 114, ‘‘ His first merit lies in having cleared the field of inter- 
national law from the dogmas of a particular religion and of having distinguished the 
juridical from the ethical and political aspects of the problems debated.’’ 
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and lasting value. It would seem hazardous, however, to regard the 
Settlement of Westphalia and the work of Grotius as more than stages 
in the gradual, though by no means uniform, process which antedates and 
continues beyond the year 1648.°° As to the contention that Grotius 
filled the vacuum created by the deposition of Pope and Emperor, more 
will be said about this in a different context. 

Closely related with the stimulus to international law is the impetus 
said to have been given by the Peace of Westphalia to the theory and 
practice of the balance of power. Indeed, the existence of a political 
equilibrium has frequently been regarded as a necessary condition for 
the existence of the Law of Nations.*® It has also become virtually 
axiomatic that the maintenance of the state system depends upon the 
preservation of a balance of power between its component and _ inde- 
pendent parts.** There is substantial evidence for the fact that while the 
principle of the balance of power had been evolved prior to 1648,*° the 
Peace of Westphalia first illustrates its application on a grand seale. The 
éperation of the maxim partager pour équilibrer *® can be traced in the 
territorial clauses of the Treaties of Miinster and Osnabriick. This is 
notably the case in those referring to the aggrandizement of France and 
Sweden, to the independence of the United Provinces, of the Swiss Con- 
federation, and to the consolidation of about nine hundred units of the 
Empire into about three hundred. Henceforth, in the organization of 
Europe resulting from the Peace, tout repose sur la convenance de balancer 
les forces et de garantir les situations acquises par l’établissement de contre- 
potds.*" It is interesting to note that the advocacy of a political equilibrium 
in the literature of the Renaissance has been interpreted as having the 
character of a protest against the rival principle of a universal monarchy.”* 
It was argued, in effect, that the freedom of all states would be brought 
about as a result of the establishment of a political equilibrium.*® In 
this sense the balance of power doctrine forms an important part of that 


22 Van Vollenhoven, The Law of Peace, p. 1; Mirabelli, work cited, p. 7; Sereni, work 
cited, p. 124. 

23 Oppenheim, International Law, 4th ed., edited by Arnold McNair, Vol. I, 1928, 
p- 99; but see La Briére, work cited, pp. 62, 68. 

24 Van Vollenhoven, work cited, p. 91. 

25 Mirabelli, work cited, p. 10. See E. Kaeber, Die Idee des europdischen Gleichge- 
wichts in der publizistischen Literatur vom 16. bis zur Mittes des 18. Jahrhunderts, 1907, 
pp. 8, 20. 

26 Charles Dupuis, Le Principe d’Equilibre et le Concert Européen, 1909, p. 23. 

27 Dupuis, p. 22; see also pp. 12, 20, and 21; La Briére, work cited, p. 60, 62. 

28 Lange, work cited, p. 133: Au fond le principe d’équilibre implique une protestation 
contre le principe de l’Empire universel. A publication in the year 1632 espoused the 
notion of the systéme des contrepoids and argued that the King of France tiendra la 
balance du monde en ses mains, qu’il a apporté du Ciel. Kaeber, work cited, p. 32. 

29 Kaeber, work cited, p. 41; G. L. Comte de Garden, Histoire Générale des Traités de 
Paiz, Vol. I, 1848, pp. 246, 250. 
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body of political thought which came to fruition in the Peace of West- 
phalia. It assumed, thereby, increased significance and prestige. 

Of even greater importance than any of these particular aspects of 
developments of the Treaties of Osnabriick and Miinster were the general 
political ideas, the triumph of which they apparently consecrated in the 
mind of man. The Peace of Westphalia, for better or worse, marks the 
end of an epoch and the opening of another. It represents the majestic 
portal which leads from the old into the new world.*® The old world, 
we are told, lived in the idea of a Christian commonwealth, of a world 
harmoniously ordered and governed in the spiritual and temporal realms 
by the Pope and Emperor.*t This medieval world was characterized by 
a hierarchical conception of the relationship between the existing political 
entities on the one hand, and the Emperor on the other.*? For a long time 
preceding the Peace of 1648, however, powerful intellectual, political, and 
social forces were at work which opposed and, by opposing them, under- 
mined, both the aspirations and the remaining realities of the unified con- 
trol of Pope and Emperor. In particular the Reformation and the Renais- 
sance, and, expressive of the rising urge of individualism in politics, 
nationalism, each in its own field, attacked the supreme authority claimed 
by the Pope and the Emperor. The combined impact of these centrifugal 
forces could not, in the long run, be resisted solely by the writings of the 
defenders of their authority. To maintain the claims it would have been 
necessary to display a real overpowering authority. Neither the Pope 
nor the Emperor, however, was at that time in the position to restrain 
effectively the centrifugal tendencies. The latter was ultimately forced 
to abandon all pretenses on the field of battle and the former’s protest 
against the Peace of Westphalia, the Bull Zel Domus of November 26, 
1648,%* failed to restrain the course of history. In the spiritual field the 
Treaty of Westphalia was said to be ‘‘a public act of disregard of the 
international authority of the Papacy.’’** In the political field it marked 
man’s abandonment of the idea of a hierarchical structure of society and 
his option for a new system characterized by the coexistence of a multi- 

80 Robert Redslob, Histoire des Grands Principes du Droit des Gens, 1923, p. 223. 

81 Dupuis, work cited, p. 9: Le moyen dge avait revé d’organiser l’Europe sur la 
double base de l’unité de la chrétienté et de la hiérarchie des pouvoirs. Le pape et 
l’empereur, placés au sommet de la société internationale devaient, en théorie, maintenir 
l’unité, en se partageant la domination dans l’ordre spirituel et dans l’ordre temporel; 
ils devaient, en méme temps, sauvegarder les droits de tous, en offrant un recours 
supréme contre les abus auxquels se pouvaient livrer les mille détenteurs de la sowver- 
aineté morcelée par régime féodal. See also Julius Goebel, The Equality of States, 
1923, p. 22. 

82 Van der Vlugt, work cited, p. 448. 

88 J. Du Mont, Corps Universel Diplomatique du Droit des Gens, Vol. VI, Part I, 
1708, p. 463. 

34 John Eppstein, The Catholic Tradition of the Law of Nations, 1935, p. 192; see 
also p. 325. 
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plicity of states, each sovereign within its territory, equal to one another, 
and free from any external earthly authority.** The idea of an authority 
or organization above the sovereign states is no longer. What takes its 
place is the notion that all states form a world-wide political system or 
that, at any rate, the states of Western Europe form a single political 
system.*® This new system rests on international law and the balance 
of power, a law operating between rather than above states and a power 
operating between rather than above states. 

It is true that the powers assembled at the Congress of Westphalia paid 
homage to the old conception of world unity by proclaiming in the pre- 
amble of the Treaty of Miinster that it was made ad Christianae Reipub- 
licae salutem and in that of the Treaty of Osnabriick au salut de la Re- 
publique Chrestienne.** Nevertheless, there is a notable lack of consensus 
in the appreciation of the major implications of the Peace of Westphalia 
According to one view the old system was simply superseded by a modern, 
the present political, state system, a world-wide system.** On the other 
hand the view is also held that the Peace of Westphalia marks a decisive 
date in the history of the disorganization of the public law of Europe.*® 
In this order of ideas it was argued that the system inaugurated by the 
Peace, while it may be new, was ‘‘as utterly remote as possible from a 
juridical order founded on a common respect for law’’ ;*° and that in spite 


85 Sir Paul Vinogradoff, ‘‘ Historical Types of International Law,’’ 1 Bibliotheca 
Visseriana (1923), p. 45. 

36 Van Vollenhoven, The Law of Peace, p. 81. 

87 Du Mont, work cited, p. 450, 469. 

88 Van Vollenhoven, work cited, p. 81; G. F. de Martens, Traité de Droit International, 
Vol. I, 1883, p. 117; similarly Paul Fauchille, work cited, p. 75. Fauchille underscores 
la reconnaissance par les Etats européens de la solidarité de leurs intéréts politiques, 
. . . dans l’application de l’idée qu’un certain équilibre politique était l’un des facteurs 
de la paix; Oppenheim, work cited, p. 69; H. Treitschke, Politics (English translation), 
Vol. II, 1916, p. 569; Montagu Bernard, Four Lectures on Subjects Connected with 
Diplomacy, 1868, p. 6; T. J. Lawrence, ‘‘The Work of Groitus as a Reformer of Inter- 
national Law, ‘‘ Essays on Some Disputed Questions of International Law, 1885, p. 189; 
Edwin L. Borchard, ‘‘International Law,’’ 8 Encyclopaedia of the Social Sciences, 
1935, p. 169; James Bryce, The Holy Roman Empire, 1866 (revised edition), p. 372; 
see also Mirabelli, work cited, p. 8; Jacob ter Meulen, Der Gedanke der Internationalen 
Organisation in seiner Entwicklung, 1800-1800, 1917, p. 24; Hill, work cited, Vol. ITI, 
p. vii; same, Vol. II, 1906, p. 599, 604; Wolfgang Windelband, Die auswdrtige Politik 
der Grossmachte in der Neuzeit. Von 1494 bis zur Gegenwart, 4th ed. (1936), p. 126 f.; 
see also Singer, ‘‘ Volkerrechtsgeschichte,’’ Worterbuch des Volkerrechts, edited by 
Strupp, Vol. III, 1929, p. 193; Dupuis, work cited, pp. 13, 21; T. A. Walker, A History 
of the Law of Nations, 1899, Vol. I, pp. 147 and ff.; The Collected Papers of John 
Westlake on Public International Law, ed., by L..Oppenheim, 1914, pp. 55 ff.; E. H. 
Carr, Nationalism and After, 1945, p. 1. 

39 de la Briére, work cited, p. 58. 

40 Same, p. 53. The passage quoted with approval in Van Vollenhoven, at p. 83, 
appeared in the following context: Dans leur moda ités politiques et diplomatiques, en 
effet, les tractations de Westphalie portent le caractére d’un empirisme tellement 
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of all the appearances of the birth of a new international society of nations 
‘feven the germ of such a society was likely to be absent under a system 
in direct opposition to any impingement upon the sovereign independence 
of each individual state.’’** Which of these conflicting views is accurate? 
The answer is difficult in the extreme for the materials regarding the 
basic problems of the origin of our state system lack codrdination and 
clarity *? and all the necessary sources are not readily available. For 
these reasons the following remarks are necessarily tentative and intended 
to indicate rather than to solve the problems connected with the rise of 
the modern state system and the particular role of the Peace of Westphalia 
in this vital process. 

The imperial authority, the gradual weakening of which is sometimes 
said to have set in as early as the Treaty of Verdun of 843, probably re- 
ceived a serious blow in the course and as a result of the Great Interregnum 
(1254-73) on the one hand, and the rise of independent or quasi-inde- 
pendent communities in Italy and of national states in England,** Spain, 
and France, on the other. The discovery of the New World and the exten- 
sion of intercourse between the Western Christian and Eastern non-Chris- 
tian world provided those opposing the claim of the Emperor to universal 
dominion with arguments of considerable persuasiveness. The Great 
Schism in the Church (1378-1417) and the rise of sects and eventually of 
the Reformation weakened correspondingly the authority of the Pope. 
These developments in the secular and spiritual fields which finally culmi- 
nated in the Thirty Years’ War and the Peace of Westphalia, were re- 
flected in and stimulated by contemporaneous political thought. 

One of the early opponents of the Emperor was Bartolus of Sassoferrato, 
who drew a fine distinction between the de jure overlordship of the Emperor 
and the de facto existence of civitates superiorem non recognoscentes.** 
The formula, said to be of French origin, was later cast by Baldus in a 


brutal, tellement immoral, tellement incohérent, qu’on est en droit de les proposer aux 
négociateurs futurs de la paix du XXe siécle comme un parfait exemple des erreurs et des 
fautes dont il faudra désormais nous préserver a tout prix. Bien plus, dans son 
principe méme (et c’est la surtout que nous voulons en venir), le réglement européen 
adopté a Miinster et ad Osnabriick constituera la premiére application général et 
solonnelle de la politique d’équilibre, systeéme diplomatique aussi radicalement éloigné 
que possible de l’ordre juridique, fondé sur le respect du droit des tous, qui est 
aujourd’hui le trés noble objectif des promoteurs de la ‘Société des Nations.’ 

41 Van Vollenhoven, The Law of Peace, p. 93. 

42 Professor Sereni’s book referred to above constitutes a recent and useful con- 


tribution. 

43 Sir Henry Maine, Ancient Law, 1930, p. 129, Pollock’s Notes, to the effect that 
the Kings of England never owed or rendered any temporal allegiance to the Empire. 
Figgis, work cited, p. 213 suggests that ‘‘the dream of a universal state had disappeared 
with the failure of Charles V to secure the Empire for his son.’’ 

44 Sereni, work cited, p. 59. 
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sharper form: Rez in regno suo est Imperator regni sui. In that sentence, 
observed Professor Barker, ‘‘we may hear the cracking of the Middle 
Ages.’’ ** Bartolus, however, in spite of his insistence on the de facto 
independence of Italian city states, still recognized the Empire and the 
Emperor as the Lord of the world albeit on an idealistic or spiritualistic 
plane.*7 In France a similar movement against the universalistic claims 
of both Emperor and Pope was on foot. The development of the theory of 
sovereignty by Bodin may be regarded as marking the end, on the doctrinal 
level, of the efforts to throw off the overlordship of the Emperor and vindi- 
cate the independence of states.‘** This movement was not unopposed. Im- 
perialist writers continued to defend and support the claims of the Emperor. 
Their argument was, broadly, that being of divine origin, the rights of the 
Emperor existed irrespective of their actual exercise. No voluntary 
abandonment, not even an express grant, was susceptible of impairing them. 
As late as the seventeenth century, imperialist lawyers repeated the claim 
that the King of France, like other princes, was of right, and must forever 
remain, subject to the Roman Emperor.*® 

While some of the jurists of the sixteenth century questioned with in- 
creasing boldness the claim of any single potentate to be totius orbis 
dominus *° others combined their opposition with the exposition of a new 
positive doctrine, that of an international community of states. This 
doctrine is admittedly of ancient origin. The conception of the entire 
human race forming a single society goes back to the Stoa and the teachings 


45 Same, note 11. 

46 Ernest Barker, Church, State, and Study, 1930, p. 65. 

47 Sereni, p. 60: ‘All the cities, however, all the states, are in Bartolus’ mind co- 
ordinated within the empire. The emperor is the Lord of the world: to deny it would 
be heresy. .. . Thus the superiority of the empire over the cities is admitted on a 
purely ideal plane. Bartolus’ elevation of the empire to the function of a spiritual 
institution amounts to a complete denial of its political authority, in accordance with 
the reality of the age. The empire is envisaged by Bartolus as the necessary universal 
society, in which all the powers of Christendom must co-operate. In Italy, Dante, 
Marsilio of Padua, Cino da Pistoia, and many other political thinkers, jurisconsults, 
and poets had invoked the authority of the empire on the same ideal plane. The 
empire was to have been the unifying force of the Christian world, to have appeased 
all discords, suppressed wars and reprisals, affirmed the reign of peace and justice on 
the earth. For Bartolus as well as for these other Italians the empire was then but 
@ messianic dream, an ideal aspiration.’’ Cf. also Sir Paul Vinogradoff, work cited, 
p. 43. 

48 Maine, work cited, p. 129: ‘‘Modern National sovereignty may be regarded, in a 
general way, as a reaction against both the feudal and the imperial conceptions. 
Rulers of the Middle Ages, as and when they felt strong enough, expressly or tacitly 
renounced both homage to any overlord and submission to the Emperor.’’ 

49 Bryce, work cited, p. 243. Sereni, work cited, p. 65, n. 33. ‘‘As late as the end 
of the sixteenth century there were still Italian jurisconsults who endeavored to main- 
tain the supremacy and the universality of the authority of the pope and the emperor.’’ 

50 Walker, work cited, p. 149. 
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of the early church fathers.* It experienced a revival in the works of 
some of the early writers of international law, notably those of Victoria, 
Suarez, and Gentili. They denied, on the one hand, the claim of the Em- 
peror to exercise temporal jurisdiction over princes,®? and affirmed, on the 
other, the existence of an international community governed by interna- 
tional law. 

Victoria, in a famous passage arguing the binding force of laws made 
by a king upon the king himself, irrespective of his will, and of pacts 
entered into by the free will of the contracting parties upon them, de- 
clares :°* 


From all that has been said, a corollary may be inferred, namely: 
that international law has not only the force of a pact and agreement 
among men, but also the force of a law; for the world as a whole, being 
in a way one single State, has the power to create laws that are just 
and fitting for all persons, as are the rules of international law. Conse- 
quently, it is clear that they who violate these international rules, 
whether in peace or in war, commit a mortal sin; moreover, in the 
gravest matters, such as the inviolability of ambassadors, it is not 
permissible for one country to refuse to be bound by international law, 
the latter having been established by the authority of the whole world. 


Gentili referred with approval to the teachings of the Stoics that ** 


the whole world formed one state, and that all men were fellow citizens 
and fellow townsmen, like a single herd feeding in a common pasture. 
All this universe which you see, in which things divine and human are 
included, is one, and we are members of a great body. And, in truth, 
the world is one body. 


And again, he declared :°° 


Now what Plato and those expounders of the law say of private citizens 
we feel justified in applying to sovereigns and nations, since the rule 
which governs a private citizen in his own state ought to govern a 
public citizen, that is to say a sovereign or a sovereign people, in this 
public and universal state formed by the world. As a private citizen 


51 Barker, work cited, p. 62; James Brown Scott, The Law, the State, and the 
International Community, Vol. II, 1939, p. 255. 

52 Walker, work cited, p. 149; Sereni, work cited, pp. 64, 115. 

53 Relectio of the Reverend Father, Brother Franciscus de Victoria Concerning Civil 
Power, a translation by Gwladys L. Williams. In James Brown Scott, The Spanish 
Origin of International Law, 1934. Appendix C, p. xe. 

54 Alberico Gentili, De Iure Belli Libri Tres, translation of the edition of 1612 by 
John C. Rolfe, The Classics of International Law, edited by James Brown Scott, 1933, 
p. 67. See also Sereni, work cited, p. 64. 

55 Gentili, work cited, p. 68. Affirming that it is right to make war upon pirates, 
Gentili says: ‘‘And if a war against pirates justly calls all men to arms because of 
love for our neighbor and the desire to live in peace, so also do the general violation 
of the common law of humanity and the wrong done to mankind. Piracy is contrary 
to the law of nations and the league of human society’’: p. 124. 
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conducts himself with reference to another private citizen, so ought 
it to be between one sovereign and another, says Baldus. 


Suarez’ conception of the international society is expounded in the fol- 
lowing ‘‘perhaps the most memorable passage of the ‘Law of Nations.’ ’’ ** 


The rational basis . . . of this phase of law consists in the fact that 
the human race howsoever many the various peoples and kingdoms into 
which it may be divided, always preserves a certain unity ... en- 
joined the natural precept of mutual love and mercy; a precept 
which applies to all, even to strangers of every nation. 


Therefore, although a given sovereign state, commonwealth, or kingdom, 
may constitute a perfect community in itself, consisting of its own 
members, nevertheless, each one of these states is also, in a certain 
sense, and viewed in relation to the human race, a member of that 
universal society; for these states when standing alone are never so 
self-sufficient that they do not require some mutual assistance, associa- 
tion, and intercourse, at times for their own greater welfare and ad- 
vantage, but at other times because also of some moral necessity or 
need. This fact is made manifest by actual usage. 


Consequently, such communities have need of some system of law 
whereby they may be directed and properly ordered with regard to 
this kind of intercourse and association; and although that guidance 
is in large measure provided by natural reason, it is not provided in 
sufficient measure and in a direct manner with respect to all matters; 
therefore, it was possible for certain special rules of law to be intro- 
duced through the practice of these same nations. For just as in one 
state or province law is introduced by custom, so among the human 
race as a whole it was possible for laws to be introduced by the habitual 
conduct of nations. This was the more feasible because the matters 
comprised within the law in question are few, very closely related to 
natural law and most easily deduced therefrom in a manner so ad- 
vantageous and so in harmony with nature itself that, while this 
derivation (of the law of nations from the natural law) may not be 
self-evident—that is, not essentially and absolutely required for moral 
rectitude—it is nevertheless quite in accord with nature, and uni- 
versally acceptable for its own sake. 


It is this conception of an international society embracing, on a footing 
of equality, the entire human race irrespective of religion and form of 
government which is usually said to have triumphed in the seventeenth 
century over the medieval conception of a more restricted Christian society 
organized hierarchically, that is, on the basis of inequality. As the domi- 
nating political position of the Roman Emperor had gradually but decidedly 
declined in the centuries and decades preceding the Peace of Westphalia, 
it is probably correct to say that the Peace merely finally sealed an existing 


56 James Brown Scott, The Spanish Conception of International Law and of Sanc- 
tions, 1934, p. 90. The English translation of the above quotation from Suarez, De 
Legibus, Book II, Ch. XIX, paragraph 9, is taken from Scott, The Law, the State, and 
the International Community, Vol. II, p. 257. 
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state of affairs. Lord Bryce said that the Peace of Westphalia ‘‘did no 
more than legalize a condition of things already in existence, but which, 
by being legalized, acquired new importance.’’** It is probably also true, 
in a broad sense, that with the Congress of Westphalia the various states 
entered into the legal concept of a societas gentium which had long before 
been established by the science of natural law.** It is equally correct that 
the so-called Grotian Law of Nature school continued to expound the con- 
cept of a society of states. Christian Wolff’s idea of a civitas gentium 
maxima is a noteworthy and well-known example. A sideline of this type 
of thinking and writing is represented by the writers who in one form or 
another, on a restricted or universal basis, advocate the establishment of a 
more definite society of states than in their view appeared to be actually 
in existence. One might mention as representatives of this school of 
thought Dante, Pierre Dubois, George of Podebrad, Erasmus, Emeric 
Crucé, Sully, William Penn, the Abbé de Saint-Pierre, Rousseau, Jeremy 
Bentham, Immanuel Kant, William Ladd, William Jay, Elihu Burritt, 
Saint-Simon, Jean de Bloch, A. H. Fried, J. Novicov, and others. To some 
extent their writings should have served as evidence that the pluriversum 
which emerged in the sixteenth and seventeenth centuries was not quite 
an international community and that the states did not always behave as 
members of one body politic. 

Be that as it may, it would seem not altogether unjustified to observe 
that the development of international law, a determining factor of any 
conception of an international community, did not come to a standstill with 
the Peace of Westphalia. It would seem possible to distinguish at least 
three trends of thought on the subject of the binding force of international 
law prior to 1648. In Victoria one might discern the attempt to base inter- 
national law on an objective foundation irrespective of the will of the 
states and to conceive international law as a law above states. In Suarez 
the objective foundation is at least overshadowed if not replaced by a 
subjective foundation in the will of the states. Suarez presented the jus 
gentium as a law between states.°® In Gentili, of whom it has been said 
that he had taken the first step towards making international law what it 
is,°° namely, almost exclusively positive, international law still appears to 
be based on natural reason and derived from a law of nature superior to 
the nations.®** Gentili’s doctrine ‘‘marked progress because it affirmed the 
existence of an autonomous system of rules of law distinct from the precepts 
of religion and ethics and directed at regulating international relations 


57 Bryce, work cited, p. 372; Mirabelli, work cited, p. 15 ff. 

58 Ter Meulen, work cited, p. 34. 

59 Walker, work cited, p. 155; Introduction by Coleman Phillipson to Gentili in the 
above-quoted edition, p. 23a, n. 4. 

60 T. E. Holland, Studies in International Law, 1898, p. 23. 

61 Sereni, p. 107: ‘‘ With Gentili there thus begins the naturalistic conception of 
international law, later accepted by Grotius.’’ 
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according to abstract principles of justice.’’ ®** But what, precisely, we may 
ask, was the nature of that autonomy? An indication of its meaning may 
perhaps be gleaned from Gentili’s doctrine of the just war. One of the 
essential conditions of a just war is that it must be waged for a just cause. 
Gentili affirms that war may be waged with justice on both sides.** He 
is said to come close to Machiavelli’s opinion that all necessary wars are 
justified.°* But who decides whether there is a just cause, whether the 
necessity is of such a nature as to justify war? The answer to this question 
must obviously be of decisive importance for the understanding not only 
of Gentili’s doctrine of just war but equally for his conception of inter- 
national law. Now it is extremely interesting to note that the decision 
‘feoncerning the lawfulness of war is on the whole left to each bel- 
ligerent.’’®* If this is an accurate interpretation of Gentili’s doctrine, 
then the autonomy of international law would seem to assume a deeper 
meaning. It would indicate not merely the independence of international 
law from the precepts of civil law, religion, and ethics. It would also 
seem to indicate that the contents of international law as well as the ex- 
istence or non-existence of international law depends upon the insight of 
the states concerned, or, to use a modern phrase, upon the will of the 
states.* 

Grotius and several subsequent writers still maintain natural or divine 
law alongside of customary law as a source of international law. It would 
seem, however, that with Grotius the accent begins to be transferred from 
the Law of Nature or divine law to that branch of human law which ‘‘has 
received its obligatory force from the will of nations, or of many nations.’’ 
Zouche, the ‘‘second founder of the Law of Nations,’’ rather than Grotius, 


62 Sereni, p. 107. 

63 Gentili, Book I, Ch. VI, p. 31. 

64 Sereni, p. 109. 

65 Gentili, while affirming that ‘‘some law of nature exists,’’ stressed the difficulty 
involved in discovering ‘‘what that law is and how we shall prove that it is this or 
that’’: Book I, Ch. I, p. 5. His reasoning on this subject, particularly at p. 7, is illus- 
trative of the difficulty inherent in any law of nature doctrine. Gentili seems to accept 
the agreement of states, not necessarily of all states, and usage, as a test of the ex- 
istence of rules of international law: p. 8. See Phillipson’s Introduction, p. 22a. 
It is also interesting to note that in discussing arbitration of dispute between sovereigns 
Gentili starts from the proposition that ‘‘the sovereign has no earthly judge.’’ Book 
I, Ch. III, p. 15. Having referred to a number of arbitrations, he says: ‘‘But why 
do I multiply examples, as if any one could not call to mind a great number of such 
occurrences in every age? Why, to be sure, in order that those who avoid this kind 
of contest by arbitration and resort at once to the other, that is, to force, may under- 
staud that they are setting their faces against justice, humanity, and good precedent, 
and that they are rushing to arms of their own free will, because they are unwilling 
to submit to any one’s verdict’’: p. 16. 

66 Grotius, De Jure Belli Ac Pacis, Translated by Francis W. Kelsey, The Classics of 
International Law, Edited by James Brown Scott, Vol. II, 1925, Book I, Ch. I, para- 
graph 14. Phillipson’s Introduction, p. 22a. 
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is called the father of positivism for the emphasis given by him to customary 
international law.**7 Without any attempt to trace the development of the 
docrine of the will of states as the basis of international law, it may be 
useful to conclude this brief survey with a few remarks about Vattel. 
Vattel, regarded as a Grotian, still maintains the distinction between dif- 
ferent types of branches of the Law of Nations. Within the positive law 
of nations, based on the agreement of nations, he differentiates three 
divisions: the voluntary, the conventional, and the customary law. The 
voluntary law proceeds from their presumed consent, the conventional law 
from their express consent, and the customary law from their tacit consent. 
Positive international law is distinguished from the natural or necessary 
law of nations which Vattel undertakes to treat separately. In order to 
understand the respective functions of natural and positive international 
law Vattel draws the following distinction : 


But after having established on each point what the necessary law 
prescribes, we shall then explain how and why these precepts must be 
modified by the voluntary law; or, to put it in another way, we shall 
show how, by reason of the liberty of nations and the rules of their 
natural society, the external law which they must observe towards one 
another differs on certain points from the principles of the internal 
law, which, however, are always binding upon the conscience. 


With these nice distinctions in mind one may ask legitimately what 
precisely is the role of these branches of the law of nations with respect 
to the conduct of states in relation to one another. Vattel leaves no doubt 
about it, for he declares that while the necessary law is at all times obliga- 
tory upon the conscience, and that a nation must never lose sight of it when 
deliberating on the course it must pursue in order to fulfill its duty, it 
must consult the voluntary law ‘‘when there is question of what it can de- 
mand from other states.’’ ®* It many not be unreasonable to conclude that 
according to Vattel only those rules of the law of nations which proceed 
from and are based on the consent of states are enforceable in international 
relations. This rather significant feature of Vattel’s doctrine, it is be- 
lieved, may not have entirely escaped the attention of diplomats to whom 
it was addressed, and it may, therefore, account at least partially for his 
immense popularity. But Vattel’s international law is no longer above 
but beside the diplomat.*®® 

Although he does not rank as a strict positivist, Vattel prepared the 
ground for the era of uninhibited positivism. He helped to establish, 


67 L. Oppenheim, International Law, 5th ed., edited by H. Lauterpacht, 1937, Vol. I, 
p. 87. 

68 E. Vattel, The Law of Nations, translated by Charles G. Fenwick, The Classics of 
International Law, Edited by James Brown Scott, Vol. III, 1916, p. 9. 

69 Albert de Lapradelle’s introduction to the above edition of Vattel, Vol. ITI, p. liv: 
‘‘Writing for courts and for the leaders of nations, he could only place law beside 
diplomacy as wise counsel; he could not set it above diplomacy as a strict rule.’’ 
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precisely because of his popularity, perhaps more than any of his predeces- 
sors or successors, the consensual character of international law and to 
reduce natural law from the function of supplying an objective basis 
for the validity, the binding force, of the law of nations to the function of 
supplying rules for filling gaps in positive international law. This dis- 
tinction between the dual function of natural law in relation to the law 
of nations is not always observed and yet it would seem to deserve close 
attention. 

The development of international law along the lines indicated above, 
was bound to influence the concept of an international society of states. 
In the course of time it became purely formal. Ubi ius, ibi societas. 
Those who argued the existence of a law of nations accepted the use, 
though rarely more, of the phrase, ‘‘Family of Nations.’’ In the pe- 
riod following the Peace of Westphalia the development of international 
relations would seem to have followed decidedly not the conception of an 
objectively founded international law and community of Victoria but that 
indicated in the teachings of Suarez, if indeed it be accurate to assume an 
essential difference between their doctrines.*° From the 18th century and, 
in particular, from Vattel onward, however, there can be no doubt as to 
the trend of the development. It was predominately positivist and con- 
sensual. The will of states seems to explain both the contents and the 
binding force of international law. The concept of the Family of Nations 
recedes in the background.”* To have paved the way for this development 


70 Scott, The Spanish Conception of International Law and of Sanctions, 1934, p. 91: 
‘*Tf the two passages (quoted above in the text), however, be compared from the stand- 
point of international law, the statement of Su4rez seemed to lack that sense of ultimate 
completeness which always seems to have been in the mind of Victoria; his is not 
merely an international community with law, but it is an international community with 
a power to create law and to punish the violations of that law. It may well be that 
the presence of law in Sudrez’ community implies both the right consciously to create 
and the power to preserve that law inviolate; but neither the right not the power are 
express, as in the case of Francis of Victoria’s international community. For does not 
Victoria say expressly that the jus gentium has ‘the force of a pact and agreement 
among men’? Whereas Sudrez implies in the succeeding chapter of this very book that 
the law of nations may have been introduced simply through ‘usage and tradition, ... 
and without any special and simultaneous compact or agreement on the part of all 
peoples.’ This conception of Suarez looks to an inorganic association; Victoria’s 
conception looks to an organized society, with a law of nations having the force of a 
pact, the obligations of which are enforceable, not merely under the law of nations 
but under the natural law.’’ 

71 Lapradelle, as cited, p. liv: ‘‘It would be vain to look in his work for a reflection 
of the fine passage of Sudérez on the solidarity of nations; but, on the other hand, it 
would be too much to require in a diplomat of the end of the eighteenth century, even 
though he were permeated with the spirit of the Encyclopaedia, the same freedom of 
speech as in a monk of the sixteenth. Vattel, who does not develop to any great extent 
the idea of arbitration, would probably have no place as an organizer of the society of 
the future.’ 
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by liquidating, with a degree of apparent finality, the idea of the Middle 
Ages of an objective order of things personified by the Emperor in the 
secular realm, would seem to be one of the more vital aspects of the con- 
sequences of the Peace of Westphalia and of its place in the evolution of 
international relations. Viewed in this light the answer to the question 
formulated above cannot be doubtful. Instead of heralding the era of a 
genuine international community of nations subordinated to the rule of 
the law of nations, it led to the era of absolutist states, jealous of their ter- 
ritorial sovereignty to a point where the idea of an international com- 
munity became an almost empty phrase and where international law came 
to depend upon the will of states more concerned with the preservation 
and expansion of their power than with the establishment of a rule of law. 
In the period immediately following the Peace, of the objective validity of 
international law there may be some doubt. Of the subjective character 
of much of modern international law there can hardly be any doubt.”? 

It may be said, by way of summary, that on the threshold of the modern 
era of international relations there were two doctrines with respect to the 
binding force of international law and the existence of an international 
community of states. The doctrine of Victoria is characterized by an ob- 
jective approach to the problem of the binding force of international law 
and by an organic conception of the international community of states. 
The other doctrine, characterized by the voluntaristic conception of the 
binding force of international law, is adumbrated in the work of Suarez.?** 
It is developed in the writings of Gentili, Grotius and Zouche, and it breaks 
to the fore in the work of Vattel who, emphasizing the independence rather 
than the interdependence of states, wrote the international law of political 


72 Emphasizing the destructive character of Vattel’s elegant doctrine of the law of 
nations, Van Vollenhoven concludes: ‘‘ Henceforth, there will be not merely no positive 
law, even on a limited scale, there will be not merely the claims of the governments 
to a limitless sovereignty; from that time onward there will be a nominal law of peace, 
exacting in character, elaborated in detail, full of celestial principles and unctuous 
rhetoric, but one that is rendered utterly futile by the reservation, ceaselessly reiterated, 
that it is for the sovereign states to judge the extent to which those principles and that 
rhetoric shall bind them in the sphere of reality.’’ The Law of Peace, p. 107 f. 
See also J. L. Brierly, The Law of Nations, 1936 (2d ed.), p. 32. 

72a Joseph Delos, La Société Internationale et les Principes du Droit Public, 1929, p. 
229 f: Considérable dés son vivant, traditionnelle aujourd’hui encore, l’oeuvre de 
Suarez a dépassé de beaucoup le cercle des théologiens. Suarez est, lui aussi, l’un des 
Fondateurs du Droit International, le plus connu peut-étre, et l’un de ceux qui ont le 
plus influé sur les destinées de la doctrine. Son réle dans de conflit du Droit a fondement 
objectif et du Droit subjectif, nous semble avoir été décisif a plus d’un égard. Son 
oeuvre offre de plus le cas topique que nous cherchions: elle permet de saisir, ad un 
moment donné, et particuliérement important, puisqu’il se place aux origines mémes du 
monde moderne, la cause du mal dont souffre la science politique internationale: la 
substitution du point de vue volontariste au point de vue du Droit a fondement 
objectif. 
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liberty.72> The growth of the voluntaristic conception of international law 
is accompanied by a weakening of the notion that all states form and are 
part of an international community. It is still very strong in the writings 
of Suarez and Gentili, although it seems to have assumed a character 
different from that attributed to it by Victoria. The test of the strength 
of the community doctrine may be said to have come in the seventeenth 
century. The liquidation of the universalistic claims of the Empire and 
the recognition of a multiplicity of states wielding the same powers as 
those hitherto reserved for the Emperor should have created a political and 
juridical condition favorable for the establishment of a genuine society of 
states. The opportunity which may have existed at the end of the Thirty 
Years’ War for substituting a new order based on the impersonal supremacy 
of international law for the old order based on the personal supremacy of 
the Empire, was not, however, utilized. Instead of creating a society of 
states, the Peace of Westphalia, while paying lip service to the idea of a 
Christian commonwealth, merely ushers in the era of sovereign absolutist 
states which recognized no superior authority. In this era the liberty of 
states becomes increasingly incompatible with the concept of the inter- 
national community, governed by international law independent of the will 
of states. On the contrary this era may be said to be characterized by the 
reign of positivism in international law. This positivism could not admit 
the existence of a society of states for the simple reason that it was unable 
to find a treaty or custom, proceeding from the will of states, which could 
be interpreted as the legal foundation of a community of states. In the 
nineteenth century, after the Napoleonic wars, there may be discerned in 
the Congress and Concert system the beginning of a conscious effort to 
establish a community of states based on the will of all states or at least on 
the will of the Great Powers. The Hague Peace Conferences, the League 
of Nations and, we may confidently assert, the United Nations are further 
stages in this development cognizable by positive international law. 

This reaction against the unrestrained liberty of states, recognized as 
self-destructive in its ultimate implications was accentuated by a reaction 
against the prevailing voluntaristic conception of international law. The 
attempts to provide international law with an objective foundation, with- 
out, however, abandoning altogether the will of states doctrine, are illus- 
trated by Bergbohm’s and Triepel’s theory of the Vereinbarung. A radi- 
cal departure from the consensual view of international law is characteristic 
of Kelsen’s theory of the initial hypothesis, and of the recent revival of 
natural law thinking in the field of international law. Other writers fol- 
low this trend away from the purely consensual nature of international 
law by emphasizing the role of pacta sunt servanda as the fundamental 
norm in international law. Others still suggested that international law 


72b Lapradelle, as cited, pp. liv, lv. 
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is based on the maxim voluntas civitatis maximae est servanda.”* The 
sociological interpretations of the binding force of international law should 
not be forgotten in this connection. It is common to all these schools of 
thought that they strive to vindicate for international law a binding force, 
independent of the will of the states and to substitute for the doctrine 
that international law is a law of coordination, the old-new doctrine, that 
international law is, and, if it is to be law, must be, a law of subordina- 
tion, that is, a law above states. 

An international law thus conceived could be interpreted as a law of 
an international community constituting a legal order for the existing 
states. It would seem doubtful, however, whether this result can be 
achieved without the creation of some new institutions or the strengthen- 
ing of existing institutions. It was pointed out that the efforts to es- 
tablish the binding force of international law independent of the will of 
states are bound to cause international lawyers to advocate the creation 
of an international legislature or, as a very minimum, of an international 
tribunal endowed with compulsory jurisdiction over disputes between 
states. While the creation of an international legislature would be con- 
comitant with the formation of a super-state ‘‘the objective ascertainment 
of rights by courts is one (manifestation of the legal nature of interna- 
tional law) which could be effected within the frame of the existing practice 
and doctrine of international law.’’"* The absence of an international 
court of justice with compulsory jurisdiction over disputes between states 
does not merely strain the legal character of international law to the break- 
ing point.”* In truth, it would seem to jeopardize altogether the concep- 
tion of international law as a body of rules governing the conduct of states. 

The history of the past three hundred years tends to show that inter- 
national law, increasingly separated from its roots in right reason and 
natural law and deprived of its sources of objective and heteronomous 
validity, could but inadequately perform the task which devolved upon 
it following the disappearance of the secular rule of the Empire and its 
aspiration to be the Universal Monarchy envisioned by Dante. Such an 
international law, rugged individualism of territorial and heterogeneous 
states, balance of power, equality of states, and toleration,—these are 
among the legacies of the Settlement of Westphalia. That rugged in- 
dividualism of states ill accommodates itself to an international rule of 
law reénforced by necessary institutions. It would seem that the national 
will to self-control which after a prolonged struggle first threw off the 
external shackles of Pope and Emperor is the same which mutatis mutandis 
persists today in declining any far-reaching subordination to external inter- 


73 H. Lauterpacht, The Function of Law in the International Community, 1933, p. 
421. A brief survey of recent doctrines on international law will be found on p. 415. 
74 Lauterpacht, p. 426. 
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national controls. It was one of the essential characteristics of the League 
of Nations and it is one of the chief weaknesses of the United Nations. 

The approaching tercentenary of the Peace of Westphalia would seem to 
invite a thorough reéxamination of the foundations of international law 
and organization,’® and of the political, economic, ideological and other 
factors which have determined their development. It may not be un- 
reasonable to believe that such a broad inquiry, along with important in- 
sights into the forces which have shaped in the past and which shape at 
present the course of international law and organization, might also yield 
some precise data regarding the ways and means of harmonizing the will 
of major states to self-control with the exigencies of an international so- 
ciety which by and large yearns for order under law. 


75 Such a revision has been proposed by Dr. Lauterpacht in a different context: p. 437. 
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THE INTERNATIONAL FRONTIER 


By H. Duncan Haut * 


1. The Nature of the International Frontier 


The international frontier is formed by the zones where Great Power 
interests come together in conflict. It is the main line of structural weak- 
ness in the earth’s political crust—the main fissure where wars break 
through. The powers are constantly at work on the frontier trying to 
patch up the peace by international arrangements of various kinds. 

The conception of the international frontier cannot be stated in a sen- 
tence. It will emerge from the analysis that follows. But broadly speak- 
ing, it is the zone in which the Great Powers expanding along their main 
lines of communication to the limits of their political and economic influence 
and defense needs, impinge upon each other in conflict or compromise. It 
is the debatable no man’s land into which the interests and policies of more 
than one Great Power penetrate, in which they complete for power and in- 
fluence but in which no one power is supreme. For once a Great Power 
becomes supreme in an area, even if it is not fully ‘‘sovereign’’ from a 
legal point of view, that area can hardly be said to fall within the zone of 
the international frontier. Thus American power and diplomacy, as ex- 
pressed in the Monroe Doctrine (with British support), remove the Latin 
American continent from the international frontier. So likewise the sub- 
continent of India, with its congeries of peoples and states, was removed 
for a century and a half from the international frontier by British power, 
and given also peace between its races and life for its minorities. Histori- 
cally the international frontier began to emerge in the 16th and 17th 
centuries. It grew with the extension to the New World and South and 
East Asia of the rivalries of the then major continental powers, Spain and 
Portugal, Britain, France, and Holland, and the gradual convergence of 
the contemporary Russian landwise expansion. 

The relation between the ordinary national frontier and the interna- 
tional frontier is not easy to define. A national frontier of a Great Power 
may coincide in part with a sector of the international frontier. But in 
general the international frontier is a zone that lies beyond the national 
frontiers and does not necessarily touch them at any point. When Mr. 
Stanley Baldwin, before the House of Commons in 1934, spoke of the Rhine 


* Formerly of the League of Nations Secretariat and now working on the British 
official war histories, Washington, D.C. This article is of course written in a purely per- 
sonal capacity. It is used in a slightly different form as the first chapter of a volume 
on Mandates, Dependencies, and Trusteeship to be published by the Division of Inter- 
national Law of the Carnegie Endowment for International Peace early in 1948. 
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as ‘‘where our frontier lies today,’’ or when General Carl Spaatz spoke 
of an American ‘‘ Arctic frontier,’’ the reference was to the international 
frontier.* 

It has long been recognized that the expanding national frontier in the 
ease of certain states such as the United States has exercised a major in- 
fluence on the national life—political, economic, and cultural. The inter- 
national frontier has exercised a no less profound influence in modern 
history on the relations of the States and peoples of the world. It has also 
been a major factor in the development and shaping of international ar- 
rangements and institutions. 

The international disputes that have come before the League of Nations 
or its successor have flared up mostly at points along the international 
frontier. Most of the main crises and eruptions of world politics in 
modern history have been linked with that frontier. As a volcano in a 
local vent for widespread pressures in molten depths of the earth, so an 
outbreak on the international frontier, in some so-called frontier incident, 
is rarely a local phenomenon but can usually be traced back to pressures 
deep down within the states concerned. 

A zone of conflict between the Great Powers forces them to compromise. 
The international frontier is thus not only an area of international con- 
flict ; it has also produced—as will be seen below—nearly all the interna- 
tional territorial regimes in modern history as well as many other inter- 
national arrangements of various kinds. Such arrangements, which can 
be classified together as phenomena of the international frontier, have 
usually had as their objectives the preservation of the general peace, the 
securing of law and order in otherwise unstable areas, of proper condi- 
tions of life for the local inhabitants, and the facilitating of normal inter- 
national intercourse in matters of trade, travel, and cultural relations. 

Geographical factors such as lines of communication play some part in 
determining the location and extent of parts of the frontier. It is mostly 
pure coincidence, though not without symbolical interest, that a fairly typi- 
eal list of such arrangements can be read off along the line of the Great Rift 
Valley. The immense unstable line of the Rift Valley runs from Lake Nyasa, 
past the rock walls of Abyssinia, through the Red Sea, the Gulf of Aqaba, the 
Dead Sea, and the Jordan Valley. Sunken valleys, deep narrow lakes and 
seas, mark the Rift. Flanking voleanoes—Ruwenzori and Kilimanjaro— 
are vents for the eruptions that accompanied the faulting along the Rift. 
Politically the line of the Rift System, from end to end, from Nyasaland 
to the Jordan Valley, is a line of typical phenomena of the international 
frontier: Great Power rivalries and conflicting spheres of influence, miti- 


1‘* Ags we fabricated this budget we had constantly in mind the concept of an Arctic 
frontier.’’—General Carl Spaatz, Hearings before the Subcommittee of the Committee 
on Appropriations, House of Representatives, Eightieth Congress, First Session, on 
the Military Establishment Appropriation Bill for 1948 (Washington, 1947), p. 601. 
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gated by various forms of compromise arrangement. The list, reading 
from south to north, is as follows: the mandates (now trusteeships) of 
Ruanda Urundi and Tanganyika; the Uganda Protectorate; rivalries and 
spheres of influence over Abyssinia; Eritrea, in turn Turkish, Egyptian, 
Italian, and now projected international trusteeship; rivalries of Britain 
and France over Egypt and the valley of the Nile culminating in the 
Fashoda incident; the condominium of the Sudan; the former condo- 
miniums and protectorate over Egypt; the neutralized and demilitarized 
Suez Canal, with its international regime; the mandates over Transjordan, 
Palestine, and Syria; the projected international trusteeship regime for 
Jerusalem; the checkered history of Alexandretta, in turn Turkish ter- 
ritory, League mandate, international regime, and again Turkish territory. 
(As we shall see, the line of phenomena of the international frontier con- 
tinues historically through Anatolia, along the Straits, through the Balkans, 
and thence on to the Baltic and even to the Arctic.) 

The international frontier is more than a geographical zone or series of 
zones. It is a composite of frontier zones of other kinds—political ideo- 
logical economic, scientific, all closely interrelated. All these frontiers 
broadly coincide. But some are much more sharply defined than others. 
Some are merely broad areas of movement in one general direction, like 
ocean currents that continue to move forward despite constant shifting 
and changing with wind and tide and temperature. Politically the inter- 
national frontier may fluctuate with changes in the political policy of a 
major power which advances or contracts the area of its political activity. 
A major act of policy like American aid to Greece and Turkey can fuse 
together all aspects of the frontier: geographical, political, economic, ide- 
ological. (It was a sign of the all-prevading influence of the international 
frontier that when a United Nations Commission of Inquiry was sent to 
report upon this sector it was found to be itself divided by the frontier.) 

The international frontier has played historically and still plays a highly 
important part in international economic relations. In greater or less degree 
it has been a limiting factor in the expansion of world trade and private in- 
vestment. The opening up of great new areas to freer world trade, and the 
continued holding open of the door, in such frontier regions as the Levant, 
North and Central Africa, Southern Asia and China, became a leading 
factor in the relations of the powers in the hundred years that began with 
the Anglo-Turkish treaty of 1838. Private investment and trading on a 
large scale in the unstable zones of the frontier became possible in the nine- 
teenth century only through a system of internationally recognized safe- 
guards for foreign nationals. These safeguards have been abandoned in 
the main, so that private foreign investment in such areas is largely a thing 
of the past. Under what were sometimes called capitulations, foreign 
courts had extraterritorial jurisdiction over nationals living and working in 
the country. Other expedients included leased zones, international settle- 
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ments, and customs receiverships. Capitulations or other allied arrange- 
ments existed at various times in Turkey, Egypt, Tunis, Morocco, Tangier, 
Congo Free State, Liberia, Madagascar, Siam, China, and Japan? Un- 
certainty as to the legal and political status of an area, even where a single 
power is de facto supreme as in a mandated area, has proved a constant 
deterrent to investment and development. 

In the field of science the intrusion of the international frontier is not 
a new phenomenon, but the intrusion was never more patent than today. 
The atom bomb and other discoveries have shattered the idea that ‘‘science 
knows no frontiers.’’ Certain areas of science now come under the sig- 
nificant heading of ‘‘defense science’’ and are governed by regulations and 
understandings imposed by danger from beyond the international frontier. 
As if in penance for their probing of the innermost secrets of nature, 
wherever two or three physicists are gathered together they discuss under 
the inevitable shadow of the frontier. 

Geographically, the international frontier is formed by the linking up 
in our own time of several older frontier zones in which the interests of the 
powers conflicted. The main zones of contact between the powers were 
Central Europe, Africa, the Mediterranean, the Near, Middle and Far 
East, and a broad area through the Western Pacific from the Arctic to the 
Tasman Sea. These were the areas where the separate expansions of the 
powers (of the western European states outwards from Europe, across 
the oceans and landwise into Africa, from the seventeenth century on- 
wards, as well as the land expansions of Russia, the United States, and 
Japan) met and overlapped. Nos frontiéres marchent avec nous was the 
often quoted phrase of a Russian general in the 1880’s. The limit of such 
freely moving frontiers was reached in the twentieth century. As the 
American settlers moved westwards until all free land was taken up, so 
the expansions of the powers by land and sea reached the point where 
there were no more lands in the world to be had freely for the taking with- 
out war. Territorial expansion was no longer available as a means of 
relieving tensions or giving what was known in diplomatic language as 
compensation. The fusing of these separate zones into a single interna- 
tional frontier is the inevitable consequence of the world-wide extensions 
of the political, ideological, and economic range of the super-powers, as 
well as of the transoceanic range of modern weapons. 

The international frontier is more than the geographical, political, and 
ideological line on which the super-powers meet. It is the line on which 
abut the policies of all the lesser states of the world because of their rela- 
tions with the super-powers. 

The relations of Great Powers may be those of stable friendship, even 

2W. E. Hall, International Law, Eighth Ed., pp. 60-62. Germany ‘‘renounced the 
regime of the capitulations’’ in Morocco and Egypt by Articles 142, and 147 of the 
Treaty of Versailles. 
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to the sharing of strategic positions such as the American bases in British 
Atlantic islands. If Britain and America have a frontier between them 
on the Atlantic it has come to be of the nature of the unfortified Canadian- 
American border. Moreover, a long historical relationship of friction at 
many points of contact in various parts of the world can change into one 
of friendly cooperation, as happened with Britain and France from 1904 
onwards. 

The main geographical belt of the international frontier now runs in a 
vast circle round Eurasia from occupied Germany to occupied Japan—a 
circle completed through the Arctic. Lesser belts in western Europe and 
the Pacific form part of the system. It is the familiar zone of each morn- 
ing’s newspaper headlines. From it come the steady visible stream of dis- 
patches from overseas correspondents, reporting the pressures, the tem- 
peratures and the eruptions on the frontier—including the debates and 
votes in the organs of the United Nations. From it come also the steady 
invisible stream of dispatches and intelligence to the Chanceries. Nuances 
of policy, variations in propaganda lines, evidence of economic booms and 
depressions, the condition of foreign markets and investment, major 
technical advances in industry, new inventions, the discovery or utiliza- 
tion of new resources, morale, the relations of management and labor, the 
state of the nation—are all reviewed and weighed continuously in terms 
of the international frontier. 


2. The State System, the Balance of Power, and Mandates 


It is not possible to examine here all the aspects and implications of the 
international frontier. Its history forms a large part of the history of 
the relations of the powers. This study will deal with a single aspect. 
Its theme is the persistent breaking out along the frontier over the past 
hundred years, and never more impressively than today, of certain char- 
acteristic and closely related phenomena. These include neutralization 
and demilitarization, condominiums, international mandates and trustee- 
ship, and other forms of international territorial regimes and arrange- 
ments. In the past such regimes have not been grouped normally with 
mandates and trusteeship, which have been regarded almost as an unre- 
lated species. 

That international mandates and trusteeship are largely by-products of 
the working of the state system of the world, of the political relations of the 
powers, and thus factors in the balance of power, has never been suffi- 
ciently recognized. The tendency has been to explain them historically 
as in the main a product of humanitarianism and of liberal idealism. But 
these in fact have played a secondary rather than a primary rdle. 

Mandates and trusteeship, and the other varieties of the species to which 
they belong, have flourished in a kind of international no man’s land. 
The characteristic of such no man’s land is the absence or breakdown of 
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sovereignty. It is an area of low political pressure into which the forces 
of the strong, well-organized states tend to expand and where their spheres 
of influence may overlap and eclash.* To it belong weak ungrouped and 
unprotected states, or states which temporarily, through civil war or other 
factors, have lost their power and cohesion, and thus lie open to pressures 
and invading forces. But in general it is the area of more or less de- 
pendent peoples as distinguished from independent peoples. For the 
mark of an independent people is that it has a stable internal peace and 
ean offer sufficient opposition to such intrusions to make them difficult if 
not impossible. 

Nearly all mandates and trusteeship areas are to be found in a few great 
frontier zones of overlapping interests or spheres of influence of the powers 
not contiguous with their national frontiers. But they may also arise at 
points of direct frontier contact between the Great Powers, as in the Saar 
Basin. In such cases a clash of sovereignties may be mitigated by some 
compromise form of international regime such as the Free Territory of 
Trieste, set up under the peace treaty with Italy of February 10, 1947. 

There are no mandates, no trusteeships, no dependent peoples within 
the well-ordered peace area of a strong, advanced national state, such as 
metropolitan France or Great Britain. But within a number of the states 
members of the United Nations, including more than one of the five Great 
Powers permanent members of the Security Council, there are internal 
dependent areas and depressed peoples. Though these peoples are de- 
pressed, in need of tutelage and assistance and of effective guarantees of 
their human rights, they are not made the subject of annual reports and 
petitions to any international body. Their populations are without any 
special international safeguards (though they do come within the general 
field of ‘‘human rights’’ of the Charter).* For much the same reason 
no example of international trusteeship, and few if any of the other 
phenomena of the international frontier, are to be found in the Western 
Hemisphere, in which there is a single Great Power—the United States of 
America. The international frontier threatened to run through the 

3 Thus the Near and Middle East was characterized by President Truman as ‘‘An 
area of great economic and strategic importance, the nations of which are not strong 
enough individually or collectively to withstand powerful aggression. It is easy to see, 
therefore, how [it] might become an arena of intense rivalry between outside powers. 
...?? Army Day address, April 6, 1946. Cited in State Department Bulletin, Jan. 26, 
1947, p. 145. 

4 Without specific provisions for petitions in the Charter the ‘‘right’’ of petition has 
been assumed and petitions are being addressed to the Commission on Human Rights as 
well as to the Commission on the Status of Women. 

5To meet the danger of European colonies in the Western Hemisphere becoming 
derelict through German conquests in Europe, the Act of Habana of July, 1940, provided 
for their administration under a form of trusteeship by one or more American States. 

The negotiations for the purchase of the Virgin Islands (from 1867 onwards) were 
dominated by their ‘‘naval importance.’’ ‘‘The Caribbean,’’ Mr. Lansing wrote in 
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Americas ; the series of episodes whereby it was eliminated from the Western 
Hemisphere forms the central thread of the history of American diplomacy. 
Some of the phenomena that occur in trusteeship areas are not, of course, 
peculiar to those areas. Thus, states defeated in war may have imposed 
upon them by the victorious powers, under a treaty of peace, some of the 
restraints or safeguards which are characteristic of a trusteeship area. 
Common examples are special provision for the protection of minorities, 
under international guarantee, and the open door. From minorities pro- 
tected in this way petitions may come to an international body in much 
the same manner as petitions come from a mandated or trusteeship area. 
Also, in the case of newly created states, similar conditions may be imposed 
by the powers before they are prepared to grant recognition. Thus the 
minority treaties of 1919 to 1923 applied to all the succession states created 
out of the ruins of the Austro-Hungarian Empire. Similar minority safe- 
guards had been imposed on the states that emerged one by one for more 
than a century out of the ruins of the Turkish Empire. Likewise, as a 
result of the same historical forces, minority protection became a feature 
of the mandates set up for the former Turkish areas after the first World 
War, and is continued in the United Nations plan for partition of 
Palestine. 

Moreover, even a great state which has fallen into a condition of pro- 
longed internal weakness and civil war, and so become incapable of ex- 
eluding, controlling, or protecting the foreign trader or traveler, may be 
subjected to a species of limited international tutelage. Thus, China, in 
the nineteenth century became a semicolonial area open to intrusions from 
her land and sea borders, and was subjected to the ‘‘unequal treaties.’’ 
These limited her tariff autonomy, made her customs revenue security for 
foreign loans, imposed a one-way open door, and gave foreign states juris- 
diction over their own subjects in Chinese territory, with the right to 
establish extraterritorial zones in Chinese ports. China had temporarily 
lost her full sovereignty and was partly merged in the international fron- 
tier. Only in recent times have the western powers enabled her to close 
her sea borders by giving up their special privileges. 

Phenomena such as those mentioned in the last two paragraphs are not 
commonly associated with international mandates and trusteeship ; but they 
are due to the same political causes and have elements in common with 
mandates and trusteeship. They all involve some kind of tutelage; they 
are all the result of the intrusion of outside forces, whether those of a 
single state or of several states, or of an international body. Greece in 
1947 afforded an example of tutelage, a special form of protectorate with 
trusteeship features, falling short of full international trusteeship. The 


1917 to President Wilson in giving the reasons for the transfer, ‘‘is within the peeuliar 
sphere of influence of the United States.’’ Foreign Relations U. S., Lansing Papers 
1914-20, Vol. II, pp. 466-470. For. Rel. U. S. 1917, pp. 693-694. 
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United States intervened in 1947 at the request of the Greek Government 
to give aid and protection, training and supervision, thus supplementing 
the aid given hitherto by Great Britain. The action was taken in con- 
formity with the Charter. It was formally notified to the United Nations, 
to which some kind of accounting was to be made. The possibility was 
held open that the United Nations itself might take over ultimately the 
responsibility if it desired and were able to do so. And a United Nations 
frontier commission was proposed and finally appointed by the General 
Assembly as an insurance against violations of the Greek frontier. This 
was tutelage with some international elements but not full international 
trusteeship in the technical sense of the Charter. There were close 
parallels with the Korean situation where a four power trusteeship under 
the United Nations had been proposed by the Great Powers as a solution. 

Thus the varieties of the species shade off into one another. Spheres of 
interest and national trusteeship shade off into protectorates; or into 
various forms of condominiums. These shade off into other forms of 
international regimes like Danzig or Tangier; and these in turn shade off 
into mandates, direct League trusteeship as in the Saar, and the several 
kinds of United Nations trusteeships. For the United Nations Charter 
itself recognized at least four distinct varieties of trusteeship: the strategic- 
area type; trusteeships exercised by one state; or by several states; or by 
‘the Organization itself.’’ Thus the condominium, or rule of several states 
(rejected by the Paris Peace Conference in 1919 as unworkable *), crept 
by a back door into the Charter. This was logical enough because the 
condominium was a well-known alternative form of administration on the 
frontier when nothing better could be agreed on by the powers concerned. 
Under the League of Nations a single territory could pass through several 
phases. The Sanjak of Alexandretta, formerly part of Turkey, was first 
part of the mandate for Syria; then, in 1937, it was turned into a joint 
international regime under the League, with France and Turkey acting as 
League agents; and finally, in 1939, it was reabsorbed into the Turkish 
state.’ 

What matters is the substance and not the form. The Saar Territory 
was under the Saar Governing Commission and not the Permanent Man- 


6 ‘‘Everybody quarrels, and nothing is done’’ (Balfour) was the general verdict at 
the Paris Peace Conference. For. Rels. Paris Peace Conference 1919, Vol. V, pp. 614, 
670-672. Cf. G. L. Beer’s verdict on ‘‘international protectorates’’ and ‘‘administrative 
internationalism’’ in his African Questions at the Paris Peace Conference, pp. 421-24. 

7 The international regime devised for the Sanjak by the League Council (see Official 
Journal of the League of Nations, February, 1937, p. 119) bore some resemblance to 
the Statute of the Free Territory of Trieste. The League Council was to exercise 
League supervision. But France and Turkey were to execute the Council’s decisions; 
they guaranteed the territorial integrity of the area which was to be demilitarized. The 
whole development was dominated by fear of the oncoming war in Europe. See A. H. 
Hourani, Syria and Lebanon, Oxford Univ. Press, 1946, pp. 360-69. 
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dates Commission. Trieste is under the United Nations Security Council. 
And the United States’ Pacific Islands ‘‘strategic area’’ trusteeship is under 
the Security Council assisted by the Trusteeship Council. But such dif- 
ferences are largely matters of the internal economy of the League or of 
the United Nations—which committee, which section of the Secretariat, has 
to handle the petitions, the reports, the recommendations coming in a 
steady stream from such territories to the League Council or to the bodies 
that inherited its functions, the Security Council, the Trusteeship Council, 
and the General Assembly of the United Nations. 

Nothing, it will be noted, has been said so far of the African mandates 
south of the Sahara. The reason is that historically international mandates 
and trusteeship did not originate mainly in Africa. Their significance 
cannot be understood if they are studied mainly in relationship to Africa. 
The theory and ethics of national trusteeship developed first in relation to 
the vast dependency of India. International mandates of a primitive kind 
developed first in relation to the Mediterranean-North African-Middle East 
frontier zone, especially in the eastern Mediterranean and the Turkish 
Empire from Egypt to the Balkans. Mandates in tropical Africa were 
a secondary phenomenon. The idea that both historically and as a con- 
temporary phenomenon mandates and trusteeship involve primarily Africa 
south of the Sahara and the Pacific Islands is a misreading of the facts. 
Yet the idea has gained considerable currency. Thus in a recent publica- 
tion of high authority, the history of mandates becomes almost wholly an 
African affair; it is told in terms of the humanitarian movement, the 
abolition of slavery, the development of national trusteeship, colonial self- 
government, equality of commercial access, the Berlin-African Conference 
of 1884-85, and, finally, the setting-up of the League African mandates 
in 1919. 

All this is no doubt important but it is less than half the story. By 
leaving out all reference to the political background of the mandate and 
trusteeship systems it obscures the relationship of mandates to other 
varieties of the species. It fails to explain why the League mandate system 
was applied only to ex-enemy territory and nowhere else. It minimizes 
the great importance historically of the Near East mandates. It gives 
the wholly misleading impression that historically the ‘‘A’’ mandates, 
set up in the areas liberated by the collapse of the Turkish Empire, were 
special cases, outliers as it were of the central range in Africa; whereas 
they are in fact the main range itself, and the African mandates are the 
lesser ridges branching off from it. They were a further stage of the par- 
tition of Africa under a more elaborate formula. The partition of Africa, 
the greatest example of peaceful adjustment in the history of the inter- 
national frontier, combined national trusteeship with international obliga- 
tions under the Congo Basin Treaties. The mandates added the principle 
of international accountancy. The partition was accomplished by the con- 
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cert of Europe without war, though not without friction between the 
powers. It was friction between France and Germany that permitted King 
Leopold of Belgium to slip in between them and to secure from the powers 
the mandate to undertake the government of the area that became known 
as the Congo Free State (later the Belgian Congo) in 1885.® 


3. The Unity of the Problem of Peacemaking After the World Wars 


This preoccupation with the African origin of mandates and inter- 
national trusteeship can be traced back to a misunderstanding of what 
really happened at the Paris Peace Conference. General Smuts, who was 
widely credited with originating the idea of the League mandate system, 
has in a curious way been regarded as misapplying it. He suggested that 
it should be confined to Europe and the Middle East and not extended 
to Africa and the Pacific; President Wilson, however, insisted on dropping 
it for Europe but extending it to ex-enemy territories in Africa and the 
Pacific. This is an over-simplified and very misleading interpretation of 
what happened. The full records of the Peace Conference are now avail- 
able. The perspective of the Second World War and two Leagues of Na- 
tions have been necessary to make clear the real significance and far- 
sightedness of General Smuts’ proposals. 

The reason General Smuts gave for limiting mandates to Europe and 
the Middle East was that he took mandates to mean self-determination. 
‘“‘The German colonies in the Pacific and Africa,’’ he wrote, ‘‘are in- 
habited by barbarians, who not only cannot possibly govern themselves, but 
to whom it would be impracticable to apply any ideas of political self- 
determination in the European sense.’’® These colonies should therefore, 
he thought, be disposed of on the basis of President Wilson’s Fifth Point, 
which seemed clearly to envisage annexation and national trusteeship 
rather than an international mandate. As this passage indicated, General 
Smuts was thinking of mandates as a temporary system, a stepping-stone 
toward self-government and self-determination. It was, he said, ‘‘a tem- 
porary expedient.’’ It was temporary in two senses. In the first place, 
the communities under tutelage were to become independent states. In 
the second place, the appointment of ‘‘suitable Powers ... to act as 
mandataries of the League in the more backward peoples and areas’’ was 
a compromise. The compromise was necessary ‘‘partly to conciliate the 
Great Powers and partly in view of the administrative inexperience of 
the League at the beginning.”’ 


88. E. Crowe, The Berlin West African Conference 1884-85, London, 1942, pp. 145 f. 
Temperley, History of the Peace Conference of Paris, Vol. VI, p. 502, refers to the 
Congo as the first mandate. 

® The League of Nations; A Practical Suggestion, by Lt. General the Right Honorable 
J. C. Smuts (London: Hodder and Stoughton, 1918). The citations in the following 
paragraphs are from this publication. 


52 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It was a far-reaching and statesmanlike view of the necessities imposed 
by the breakdown of the empires—Russia, Turkey, Austria-Hungary, and 
Germany—which General Smuts presented to the Peace Conference. 
These empires had been based on the inequality and bondage of their 
peoples. The chaos resulting from the collapse of the empires could be 
overcome only by a reconstruction based on the solid principle of nationality 
and self-determination rather than of subjection. He saw the League of 
Nations as the ‘‘successor of the Empires,’’ the ‘‘liquidator or trustee of 
the bankrupt estate’’ of the Old World. He saw annexation replaced by 
what he called reversion to the League. Some states, he recognized, were 
sufficiently advanced and unified to become independent at once—Finland, 
Poland, Czechoslovakia, Yugoslavia. Others would have to pass through 
a period of temporary tutelage. They were hardly yet capable of state- 
hood but would ‘‘require the guiding hand of some external authority to 
steady their administration.’’ They would be self-governing but with 
‘‘external assistance and control.’’ Examples which he placed in this 
category were Transcaucasia, Mesopotamia, Lebanon, and Syria. (He 
used for this category the word ‘‘autonomies’’; ‘‘protectorate’’ might also 
have served.) In other territories, such as Palestine and Armenia, the 
peoples were so racially divided that ‘‘the administration would have to be 
undertaken to a very large extent by some external authority.’’ The ex- 
ternal authority would in form be that of the League of Nations. But the 
League (at least until it was more consolidated and experienced) would 
have to act, he thought, through a national mandatory; since direct inter- 
national territorial administration had been shown by past experience to be 
‘*‘naralysis tempered by intrigue.’’ 

The importance of this view was that it summed up in a single sweeping 
generalization all the different expedients, including mandates necessi- 
tated by the downfall of the empires. New states shaded off by degrees 
of autonomy into protectorates and mandates. Minorities and mandates 
were seen as related aspects of a common problem. Demilitarization was 
needed for new states as well as mandates. This sense of the unity of the 
problem comes out strikingly in the picture General Smuts drew of new 
sovereign states and beside them— 


a large number of autonomous States . . . befriended, advised, and 
assisted in varying degree by individual great States. A smaller 
number of areas will be directly administered by some or other of the 
Powers. Over all would be the League as a real live controlling 
authority, seeing that its mandates or charters are fairly carried out, 
that there is no oppression of small racial minorities in the larger 
autonomies or administrations, and that the guarantee of the open eco- 
nomic door and of a peaceful policy in all less developed areas gives 
no reason for bitterness or rivalry among the great States.’° 


10 Same, pp. 28-29. 
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Succession states, he thought, should be treated in the same way as 
mandated areas in the matter of demilitarization. The new states should 
possess no military forces beyond those necessary for the purpose of in- 
ternal police. ‘‘In respect of all such territories the League must be 
responsible, directly or through the mandatory, for the maintenance of 
external peace.’’ He saw that the new nation states arising in the decayed 
empires (whether with or without a temporary stage of tutelage) were not 
likely to keep the peace with each other without external restraints. ‘‘But 
for the active control of the League,’’ he pointed out, ‘‘the danger of 
future wars will be actually greater, because of the multitudinous dis- 
cordant States now arisen or arising.’’ The historic situation of national 
rivalries among the Balkan states would be extended. In the past the 
empires had kept the peace among their rival nationalities. Now this 
would be the task of the League. In many cases they were ‘‘animated by 
historic hostility to one another,’’ ready ‘‘to fly at one another’s throats 
on very slight provocation.”’ 

The views of General Smuts have been quoted at length because there 
are no pages in the history of mandates or trusteeship which show as these 
did the inner unity of all these related phenomena and the function of 
mandates and international trusteeship in the state system of the world. 

The problems of peacemaking after the Second World War have the 
same essential unity as after the first. In both periods of resettlement 
there were territories to be placed under mandate or trusteeship; there 
were sovereign states, to be raised up again from the ruins of fallen 
empires—this time of Germany and Japan; there were what General 
Smuts referred to as ‘‘autonomies.’’ These, as he put it in terms familiar 
enough today, were territories that could not be fully sovereign but had 
to be ‘‘befriended, advised and assisted in varying degree by individual 
great States.’’ In both periods of resettlement, guarantees of the protec- 
tion of racial minorities and ‘‘human rights’’ were required in the area 
of Central Europe and the Middle East. The human-rights clauses of the 
peace treaties in the second world settlement, and in all the trusteeship 
regimes set up under the United Nations, had their parallels in the minority 
treaties of 1919-23 and in the minority and other safeguard clauses in the 
League mandates. 


4. The Phenomena of the International Frontier 


Historically, mandates and international trusteeship are rooted in the 
decline and fall of empires, in the expansions of the powers into weak and 
backward areas, in their rivalries, in overlapping spheres of interest, and 
in the balance of power. Only one empire—the Empire of Spain—has 
fallen in modern times without producing any of the characteristic ele- 
ments of international mandates or trusteeship. The reason was that 
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the Spanish colonies were geographically already within the sphere of 
influence of the United States, or were annexed by it. 

International trusteeship is essentially a phenomenon of the interna- 
tional frontier. It is found mainly in certain great political frontier zones 
which historically have produced a series of related phenomena, such as 
spheres of interest tacitly or openly recognized by other powers; inter- 
national territorial regimes of various kinds (including condominiums, 
mandates, and trusteeship areas) ; areas brought under national sovereignty 
but subjected by treaty to an open-door regime such as the territories in 
the Conventional Basin of the Congo; demilitarized areas; neutralized 
zones; buffer states; minority regimes; capitulations; leased areas; inter- 
national settlements, ete. 

All these related phenomena have occurred historically in several well- 
defined major frontier zones clearly visible on the map of the Eastern 
Hemisphere. The main axis runs from west to east through the Mediter- 
ranean and the Middle East to the Persian Gulf and Iran, and on to 
Afghanistan and the borders of China, including Tibet, Sinkiang and 
Manchuria.*: North Africa is a principal part of this main axis, and 
provided in Morocco, Tunis, and Egypt some of the most dangerous diplo- 
matic crises preceding the first World War. In a sense the whole of 
Africa forms an extension of the zone. Africa, the last great frontier 
region of the world, apart from the Antarctic, is Europe’s southern frontier, 
into which it has expanded in the same way and at the same time as 
America and Russia expanded to the Pacific. The great central zone of 
international regulation known as the Conventional Basin of the Congo 
is a characteristic phenomenon of the international frontier. So are the 
African mandates and trust territories. 

Across the main Mediterranean-Middle East axis runs another zone ex- 
tending along the western side of the Turkish Empire from the Nile to 
Palestine, Syria, Anatolia, Constantinople and the Straits, and the Balkans. 
This frontier zone continues northward from the Black Sea to the Baltic 
through the wide, confused band of territory marking the eastern edges 
of Central Europe formed by the agelong advances and retreats of the 
Slav and the Teuton. Along the western edge of Central Europe from 
the Adriatic to the North Sea runs another historic frontier line between 
Slav and Latin, German and French. Another great frontier zone of 
overlapping spheres of influence between the powers lies in the Western 
Pacific and along the east coast of Asia; it is marked by the breaking out of 
condominiums, mandates, projected or abandoned trusteeship areas, and 
areas of disputed title, as well as by the penetrations of the powers into 
China. 


11 The Anglo-Russian convention of 1907, delimiting spheres of special interest in 
Persia while upholding its integrity and independence, was a triple agreement affecting 
Afghanistan and Tibet as well as Persia. 


THE INTERNATIONAL FRONTIER 55 


(a) The Merging of Zones into a World Frontier 


In the world of the League of Nations these great frontier zones, though 
clearly related (if only because the same Great Powers were to some extent 
involved simultaneously in all areas), could still be regarded as relatively 
distinct. In the world of the United Nations what was regional has be- 
come global. The zones have merged into a single world frontier. Inter- 
national disputes brought before the United Nations; problems encountered 
in the making of peace treaties with ex-enemy states, and in economic re- 
habilitation by the powers of shattered areas; special spheres of interest 
and rival claims to territory ; and trusteeship discussions (whether in rela- 
tion to old mandates or new ex-enemy territories)—all show the existence 
and characteristics of the international frontier. Physically, as we have 
seen, the main zone of the frontier now runs in a great are around Eurasia 
from occupied Germany to occupied Korea and Japan, and the circle is 
completed through the Arctic. As these words are written, occupied 
Germany is a sort of four-power condominium. Suggestions have been 
made in various quarters for United Nations trusteeships or mandates to 
individual powers (or international regimes of a still undefined character) 
at key points of great strategic and economic importance in the eastern or 
western frontier zones such as the Ruhr, the Saar, and Upper Silesia. 


(b) The International Frontier in the Mediterranean and Middle East 


Along the main Mediterranean-Middle East frontier zone at many points 
there have been many international arrangements, most of them with some 
mandatory or trusteeship features. Examples running historically west 
to east include the following: (a) The international regime in Tangier (set 
up in its present form in 1923 on the basis of an earlier treaty, revised in 
1928 and restored in 1945). Tangier is administered by an international 
municipal body, with provision for the open door, capitulations, and 
neutralization.1** (b) The principle of international responsibility estab- 
lished in Morocco by the General Act of the Conference of Algeciras in 
April, 1906, as exemplified in the police mandate given by the powers to 
France and Spain to be exercised under a Swiss Inspector General. (c) 
The mandate conferred by Russia, Prussia, and Austria in 1815 on Great 
Britain in respect of the government of the Ionian Islands,’* and many 
other Adriatic examples, some of which are mentioned below. (d) The 
special international regime provided for Crete by the Concert of Europe 
in 1897-98 (by which the island, still nominally under the Sultan of 


1laIn the Potsdam Agreement the UK, the USA and the USSR agreed that the 
International Zone of Tangier ‘‘which includes the City of Tangier and the area 
adjacent to it, in view of its special strategic importance, shall remain international.’’ 
(Text in New York Times March 25, 1947) and W. K. Miscellaneous NO6, 1947. 

12 The islands were ceded to Greece in 1864 on the condition of permanent neutraliza- 
tion. 
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Turkey, was given an autonomous regime that lasted till the World War; 
government was by a governor, appointed by the powers after prolonged 
disagreement ; he made quarterly reports to them and they supplied troops 
for police purposes and made initial grants towards the cost of govern- 
ment).1* (e) The Cyprus convention of 1878. (f) The mandate given by 
the powers to France to intervene in the Lebanon in 1860 to protect the 
Christian minorities (which was the historical antecedent of the League of 
Nations mandate given to France in the same area by the Allied and As- 
sociated Powers in 1920). (g) The League of Nations mandates for Syria, 
Palestine, and Iraq (and the case of Alexandretta mentioned above) whick 
were thus a continuation of a long historical process. 

The direct continuity between the earlier nineteenth-century mandates 
and minority regimes and the mandates of the League of Nations was very 
clear in the case of Palestine. It was the Jewish problem as a whole, the 
problem of Jewish minorities everywhere, that produced in the minds of 
Lloyd George and President Wilson, at the Peace Conference in 1919, the 
idea of the complementary solutions of (a) the minority treaties in the 
succession states and (b) the mandate for Palestine.* Soon after the 
outbreak of the war, the idea of the return of the Jews to Palestine began 
to be discussed in London—the idea that finally crystallized in the Balfour 
declaration of 1917 regarding the Jewish National Home and in the man- 
date. It was the mandate to France of 1860 and the mandatory regime 
set up by the powers in Crete in 1897 (referred to above) that Sir Edward 
Grey regarded as the best precedents for a solution of the Palestine 
problem.*® 

Other examples of international arrangements, on the southern fringes 
of the Turkish Empire, were: the international regime of the Suez Canal, 
the Anglo-French condominium of 1879-82 in Egypt, and the Anglo- 
Egyptian condominium in the Sudan from 1899 onwards. The relations 
of the powers to Egypt from the seventies is a major source for the early 
history of the mandate idea. In the heartland of Turkey itself the Su- 
preme Council in 1919 proposed to set up a whole series of mandatory 
regimes. Anatolia was to be divided between France and Italy in two 
separate mandates; Greece was to have a mandate in the hinterland of 
Smyrna; the United States was to be the mandatory for Constantinople 
and the Straits, as well as for Armenia. The political vacuum caused by 
the collapse of the military power of Russia led to further projected man- 
dates running deep into the Russian borderlands as far as Transcaucasia, 
for which Italy for a moment accepted a mandate and then on wiser 


13 G. P. Gooch, History of Modern Europe 1878-1919, London, 1923 pp. 244-54. The 
withdrawal of international troops began in 1908. 

14 For. Rels. of U. S., Paris Peace Conf. 1919, Vol. V, pp. 393-95. 

15 Rt. Hon. Viscount Samuel cites a conversation to this effect on February 5, 1915. 
Grooves of Change: A Book of Memoirs, New York: Bobbs-Merrill, 1946, p. 176. 
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thoughts withdrew. In the end nothing came of these projected mandates. 
The United States Senate rejected the mandate for Armenia in June, 1920. 
The Great Powers were reluctant to extend their responsibilities into such 
quicksands. Finally, the revived military power of Turkey under Mustapha 
Kemal warded off foreign intrusion, whether in the form of League of 
Nations mandates or otherwise. Under the Treaty of Lausanne of 1923, 
modified by the Treaty of Montreux in 1936, the Straits were placed un- 
der an international regime—though of a much milder kind than that 
applied to the other great entrance to the Mediterranean once held by 
Turkey, the Suez Canal Zone. The Straits—goal of Russian policy for 
centuries—form an ancient frontier between Russia and Turkey, Asia 
and Europe, and has never for long been free from eruptions. Treaties 
regulating the Straits run back to the late eighteenth century. Plans for 
the revision of the Montreux Convention, accompanied by Russian claims 
on Turkey, have recently been under discussion between the powers.’® The 
Dodecanese Islands commanding the Dardanelles were demilitarized by 
the peace treaty with Italy of February, 1947. 


(c) The International Frontier in Eastern and Western Europe 


More than a generation earlier the northern frontiers of Turkey in Europe 
had formed the subject of a highly interesting series of international man- 
dates or regimes with mandatory features. There were devised by the 
powers at the Berlin Congress of 1878 for Eastern Roumelia and Bulgaria, 
and, in another form, for the former Turkish provinces of Bosnia and 
Herzegovina.** In the decade from 1897 a somewhat similar series of 
attempts were made by the powers to deal with the troubles in Macedonia, 
eaused by Turkish misrule and the incursion of armed bands from neigh- 
boring Christian states.‘* All these schemes were the prototypes of the 
‘*A’’ mandates devised forty years later for Turkey’s detached Middle 
Kast provinces. Mandates and trusteeship ideas were thus an old story 
in Turkey. From the seventies onwards the Concert of Europe tried to 
deal with the problems caused by the decay of Turkish power and misrule 
by devising scheme after scheme for reforms. The schemes were inspired 
by ideas of trusteeship and collective responsibility and their machinery 
was full of mandatory features as in the case of Crete mentioned above. 
Several of them aimed at the protection of particular minorities like the 
Armenians—and in doing so marked them for destruction.’® Though the 

16 Department of State Bulletin, Sept., 1946, pp. 435-36, and Nov. 3, 1946, pp. 790-805, 
and Jan. 26, 1947, pp. 143-51, and the Potsdam Agreement. 

17 W. N. Medlicott, The Congress of Berlin and After, London, 1938, pp. 71-86, and 
Chapters VI, VII and IX. 

18 Gooch, pp. 399 ff. 

19 Article 61 of the Treaty of Berlin obliged Turkey to take measures to protect the 


Armenians: ‘‘It will periodically make known the steps taken to this effect to the 
Powers who will superintend their application.’’ 
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schemes came to nothing they are of importance for the history of the in- 
ternational frontier and trusteeship. 

The northward extension to the Baltic of the east European frontier zone 
is marked by many characteristic frontier devices: such as the minority 
regimes established after the first World War in the succession states; the 
regimes set up in Upper Silesia, Vilna territory, the Free City of Danzig. 
Danzig, largely German in population but commanding Poland’s access to 
the sea, was made a sort of League protectorate. Responsiblity for its 
defense and foreign relations was assigned to Poland, and the League 
High Commissioner served as arbiter between Poland and the Free City. 
An even more interesting relic of the international frontier was the for- 
gotten Polish mandate of 1919 in Eastern Galicia now published in the 
Paris Peace Conference records. In the end this mandate, which was a 
fully elaborated legal draft, was swallowed up in the Polish minority treaty 
when the area was finally absorbed by Poland.?® Farther north, at the 
head of the Baltic, were the neutralized and demilitarized Aaland Islands 
(1921 and earlier in 1856). To the extreme north, right in the Arctic it- 
self, was Spitzbergen without permanent inhabitants but with valuable 
resources and strategic inportance. Spitzbergen was first suggested as a 
Norwegian mandate. It was finally placed by the Spitzbergen treaty of 
February 9, 1920, under Norwegian sovereignty. Under the special trus- 
teeship provisions of the treaty it was demilitarized and held open freely 
to the enterprise of the world.*? Twenty-seven years later Spitzbergen 
had become still more unmistakably a major point on the world frontier 
between the powers, and both the Arctic and the Antarctic had become 
zones of the international frontier. The wheel had come full circle. 

The western edge of the central European frontier zone is another fertile 
breeding ground for arrangements characteristic of the international 
frontier, including a series of trusteeships, or of international regimes with 
some mandatory features. They were due partly to wars and _ political 
crises of the distant past; but the main eruptions came in the periods of 
resettlement of the frontier following the first and second world wars. 
The southern part of the frontier line runs through the Adriatic, the 

20 The area was ceded by Austria under the Treaty of St. Germain to the Allied 
Powers. Poland had occupied the territory and it was finally assigned to her in 1923. 
The draft statute resembled the mandate envisaged for the Saar. See For. Rels. of 
U. S., Paris Peace Conf., Vol. IX, pp. 115 and 272-83 (text of mandate). Also Vol. 
IV, p. 848, and Vol. VII, p. 280. 

21‘ As the archipelago is actually a territory not belonging to anyone,’’ the Supreme 
Council’s Spitzbergen Commission reported, ‘‘everyone agrees upon the necessity of 
ending this state of affairs by giving it a definite status.’’ As a substitute for a 
mandate, which various powers proposed, it adopted the Norwegian proposal of a 
multilateral Treaty to which would be parties ‘‘all powers having interests in Spitz- 
bergen.’’ For. Rels. of U. 8. Paris Peace Conf. 1919, Vol. VIII, pp. 351-63. Also Vol. 


VII, p. 39. For the text of the Treaty see Malloy, Treaties, Vol. IV, p. 4861, and Great 
Britain, Treaty Series, 1924, No. 18. 
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ancient line of cleavage in the Roman Empire and the Catholic Church; 
the line between the Slav, the Teuton, and the Latin; the scene, since the 
first Greek outposts in Italy in the pre-Christian era, of innumerable fron- 
tier clashes and adjustments, buffer states, neutralized and demilitarized 
areas, international regimes, mandates and trusteeships. After the first 
World War there was an abortive Italian mandate for Albania. In the 
period between the Balkan wars and the peace settlement following the 
first World War, Albania (as befitted an area formerly part of the Turkish 
Empire) passed in turn through the following phases: (1) an interna- 
tional regime of the type devised by the Berlin Congress for Bulgaria 
and Eastern Roumelia; (2) partial annexation; (3) a ‘‘small autonomous 
neutralized state’’ in central Albania under Italian protection; (4) an 
Italian protectorate; (5) a projected mandate; and finally (6) independ- 
ence and admission, in December, 1920, to the League of Nations.2* The 
proposed Italian mandate for Albania, as well as those for southern 
Anatolia and Transcaucasia, were expressly devised as compensations for 
Italy in an endeavor to secure a settlement over Fiume.” 

The head of the Adriatic provided in 1919 as in 1946 one of the major 
controversies of the peace settlement. The battle over Trieste in 1946— 
or at least its first phase—ended in the hard fought compromise of an in- 
ternational regime set out in the Permanent Statute of the Free Territory 
of Trieste. To prevent its becoming a perpetual bone of contention be- 
tween the powers, Trieste was to become under the Statute an interna- 
tional dependency of the Security Council and to be neutralized and de- 
militarized. The Governor-General (if and when the Security Council 
could agree on a nomination) was to represent and be responsible to the 
Security Council to which he was to make annual reports. In the battle of 
Fiume in 1919-20, many different solutions were proposed and rejected— 
demilitarization along with.certain Adriatic islands and Dalmatia, an- 
nexation to Italy, a ‘‘free city’’ like Danzig, with League mandates in the 
neighboring cities of Zara and Sebenico.** The crisis ended with Italian 
annexation, which was accepted by Yugoslavia under the agreement of 
January 27, 1924. 

The defeat of Italy in the Second World War led to three typical phe- 
nomena in the Adriatic frontier zone and Italy’s extension into Africa: 
(1) the special Security Council trusteeship over Trieste mentioned above; 
(2) the demilitarization of Italian or Yugoslav islands in the Adriatic (a 


22 Temperley, Vol. IV, pp. 339-45. For. Rels. of U. S., Paris Peace Conf. 1919, 
Vol. VI, pp. 78-91, and Vol. VIII, pp. 228-29. The Albanians preferred a United 
States mandate: Vol. XI, p. 423. 

23 Malloy, Vol. V, p. 107. 

24 The Free City proposal provided for the open door, minority rights, and a plebiscite 
at the end of fifteen years. It was to be ‘‘somewhat similar to the Saar Valley settle- 
ment’’ (Lloyd George), Vol. V, pp. 136, 218-19. 
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continuation and extension of the demilitarization imposed after the first 
World War) and of the small Italian islands between Italy and Africa; 
(3) and, in the extensions of Italy into Africa, the projected trusteeships 
for Somaliland and for Libya and Eritrea, strategically situated in Africa 
and on the Narrows of the Mediterranean and the Red Sea. 

Higher up along the western European frontier zone was the Saar Terri- 
tory, a disputed border area between France and Germany which was 
placed in 1919 under a direct League of Nations trusteeship for fifteen 
years.”> This complete League trusteeship was an alternative to a direct 
French mandate, which was the first proposal considered by the Peace 
Conference.” Under the League Council’s instructions the Governing 
Commission’s sole interest was ‘‘the welfare of the inhabitants.’’ It was 
responsible to the League for the execution of its mandate and had to 
render quarterly reports to the League Council. It was ‘‘not answerable 
to the population.’’ The right of petition was recognized." The territory 
was demilitarized. It was thus in all respects a complete League Trustee- 
ship under direct League administration. 

On either side of the Saar Basin stood still other international landmarks 
pointing to earlier international settlements along the frontier; the neutral- 
ity of Switzerland recognized by the powers at the Congress of Vienna in 
1815 (but stretching back to the Treaty of Westphalia of 1648) and the 
shorter-lived neutrality of Luxemburg and of Belgium. 


(d) The International Frontier in the Pacific and Far East 


In the frontier zones of the Pacific and the Far East the same character- 
istic frontier phenomena have appeared. Southernmost isthe Anglo-French 
condominium in the New Hebrides of 1906 which consolidated earlier ar- 
rangements; further north are the League of Nations mandate and the 
United Nations trusteeship held by Australia in New Guinea. To the 
east was the tripartite condominium regarding Samoa (between Germany, 
Britain, and the United States) which lasted for a decade from 1889 and, 
inter alia, proclaimed Samoa neutral territory. It was followed by German 
and American annexation of the two halves of the archipelago, and then, 
twenty years later, by the turning of the German half into the New Zealand 
mandate, now United Nations trusteeship. To the north of Samoa a new 
Anglo-American condominium appeared in 1939 in the islands of Canton 
and Enderbury, important points on the trans-Pacific air routes. In the 


25 By the Treaty of Versailles (Art. 49) Germany renounced government of the Saar 
in favour of the League ‘‘in the capacity of Trustee.’’ Territorial adjustments without 
trusteeship features are of course characteristic of the major frontier zones, as in the 
classic case of Alsace-Lorraine. But an international regime may be an intermediate 
stage, as in the case of Alexandretta. 

26 For. Rels. U. S., Paris Peace Conf. 1919, Vol. V, pp. 61; 66-70. 

27 League of Nations Secretariat, Ten Years of World Codperation, 1930, pp. 379-80. 
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same general area, title to some twenty-five islands has been in dispute be- 
tween the United States and Great Britain.?* Westwards lie the six hun- 
dred odd strategic islands of the Carolines, Marshalls, Palaus, and Mari- 
anas. First they were German territory, then from 1920 a Japanese 
mandate used as fixed aircraft carriers and naval bases. Finally, from 
July 18, 1947, all the islands became a strategic-area trusteeship held by the 
United States. Linked strategically with them were the score or more 
American bases obtained at the same time in the Philippines.*® This 
Pacific Islands trusteeship, the first of the strategic-area type under the 
Charter, demonstrated in the most spectacular way the abandonment of 
neutralization and demilitarization as a characteristic of international 
trusteeship. It marked the advancing of the American strategic frontier 
thousands of miles across the Pacific. 

In East Asia there was also a projected four-power trusteeship for Korea, 
which as these words were written had not gone beyond an indefinite two- 
power occupation, with the Russian and the American zones divided by an 
iron curtain. This proposed trusteeship was not the first suggestion of its 
kind in East Asia. For there was a hint at the Paris Peace Conference in 
1919 of a similar possibility for the former German territory of Kiaochow 
in the Shantung peninsula.*° Whether in the final peacemaking with 
Japan international trusteeship will make any further headway in the 
former Japanese possessions outside the four main islands of Japan is still 
wholly obscure. It was not made a condition of the handing over of the 
Kuriles to the USSR.°* Japan itself is now demilitarized and placed under 
a form of international tutelage of indefinite duration, controlled mainly 
by the armed forces and administrative services of the United States. 
Manchuria reveals its frontier character by endemic warfare masked by 


international formulae. 
* 


The possibility of making peace settlements in the Far Eastern Zone of 
the international frontier is dependent on what happens in the European 
and African zones—and vice versa. Deadlock at one point is likely to mean 
deadlock at some or all the others. Instability—if not the present degree of 


28 A map showing United States claims to eighteen British and seven New Zealand 
islands was published in Newsweek, New York, on March 18, 1946. 

29 Under the 99-year agreement of March 14, 1947, between the United States and 
the Philippines. The bases may be made available to the Security Council of the United 
Nations by agreement of the parties. 

80 For. Rels. of U. S., Paris Peace Conference 1919, Vol. V, pp. 109, 127-28, 245. 

80a Under the Yalta Agreements of February 11, 1945. These also provided for the 
joint operation of the Chinese Eastern Railway and the South Manchurian Railway by a 
joint Soviet-Chinese Company—a sort of economic condominium. It was further agreed 
that: ‘‘the commercial port of Dairen shall be internationalized, the pre-eminent 
interests of the Soviet Union in this port being safeguarded, and the lease of Port Arthur 
as a naval base of the USSR restored’? (UK Miscellaneous No. 6, 1947). 
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deadlock and basic antagonism between the powers—has always been a 
characteristic of the international frontier. The frontier is formed by the 
policies of a few Great Powers and their relations to each other, as well as 
to smaller powers that lie between them or on their lines of communica- 
tions. So that friction or an adjustment at one point is likely to affect 
relations and the balance of power at others. A settlement or adjustment 
at one point by one of the characteristic forms of compromise indicated 
above is thus rarely an isolated event. Thus the Saar regime and the 
mandates of 1919-1923 were part of a far wider series of territorial settle- 
ments. A more striking example is the Anglo-French condominium of the 
New Hebrides in 1906. This was merely a final link in a long chain of 
Anglo-French adjustments beginning in 1896 and leading up to the Entente 
of 1904. These included settlements in Newfoundland, Morocco, Egypt, 
the Nile Valley, and the Burma Indo-China Frontier. Twice the conflicts 
had led to the brink of war—in relation to Siam in 1893 and at Fashoda on 
the Nile in 1898. Thus it has to be remembered that compromise solutions 
of the kind examined here are only part of a wider picture. Territorial 
rivalries may be left unsettled, or may end in war or in annexation by one 
party or the other, or in the recognition of the sovereign independence of 
the disputed territory, or in its designation as a puppet state independent 
only in naze. 


5. The United Nations and the International Frontier 


Though League mandates were historically phenomena of the inter- 
national frontier, the League of Nations managed to some extent to keep 
them out of the forefront of world politics. Individual Great Powers like 
Germany and Japan used mandates as a stalking horse for war. Germany, 
profiting by the element of uncertainty in mandate status, kept alive the 
idea of the return of the German colonies and secretly organized the 
German settlers in Tanganyika and South-West Africa as Nazi cells to 
take over when war came. But neither Germany nor Japan nor other 
powers were able to make much direct use of the Mandates Commission for 
political purposes. This was due in part to the non-governmental and 
expert character of the Commission, and the sedulous avoidance of politics 
by the Secretariat. The League tried consistently, and on the whole suc- 
cessfully, to keep the emphasis on welfare and the interests of the native 
inhabitants. 

The United Nations began its life dominated and divided by the inter- 
national frontier as the League had become only in it last years. Its 
trusteeship system was a new model introducing several important changes 
which bring the trusteeship system more into the main stream of world 
politics than was the case with the mandates. Thus the conception of the 
mandate as a neutralized or demilitarized area was dropped for all trustee- 
ships, and above all for the ‘‘strategic area’’ form. In place of a technical 
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body of experts, not dependent on their governments, was substituted a 
Trusteeship Council representing governments. 

But these were minor matters compared with the circumstances in which 
United Nations trusteeship began to take shape. Like the other aspects of 
the United Nations, it was threatened with a vertical cleavage along the 
line of the international frontier. In the first General Assembly trustee- 
ship became largely a political issue fought out between two blocs. The 
Pacific islands and the African mandates were dragged from their quiet 
backwaters to become cockpits for conflicting ideologies and competing 
political and strategic interests. Whether international trusteeship would 
succeed in fulfilling the hope of the Charter by promoting the welfare of 
the inhabitants and the interdependence of peoples, or whether its historical 
role would be to provide a favorite battleground for the United Nations 
was a question to which, when this study was written, there could as yet 
be no answer. That the first sessions of the Trusteeship Council (held in 
1947, with the seat of the USSR vacant) should have begun in the spirit of 
the Mandates Commission, with as yet little open sign of the intrusion into 
it of the politics of the international frontier, might mean much or little. 

Since international trusteeship is a phenomenon of the international 
frontier, any extension of the areas under trusteeship means an enlarge- 
ment of that frontier. The extensions contemplated by the Charter itself 
were mainly in the category of ‘‘ex-enemy territory’’ to which the Cove- 
nant had confined the mandate system. The collapse of two more empires, 
Italy and Japan, left still further ‘‘ex-enemy’’ territory, some of which, as 
an outcome of political battles as yet undecided, might still be placed under 
international trusteeship. 

The possibility of even further extensions of trusteeship and of the 
international frontier was opened up by the provision of the Charter for 
‘‘territories voluntarily placed under the system.’’ ‘‘Voluntarily’’ in 
international politics could mean the opposite, t.e., a result achieved against 
the desire of the state concerned as a result of international pressures 
brought to bear through the organs of the United Nations, or outside 
them.*! <A state could hardly be expected to relinquish voluntarily a por- 
tion of its territory to international trusteeship unless it had reasonable 
assurances on three essential points: (1) that the interests of the people 
of the territory would be as well served under international as under 
national trusteeship; (2) that the security of the state itself would not be 
impaired; (3) that the United Nations was really in a position to under- 


31 Since these words were written the Fourth Committee of the General Assembly 
has carried by 25 votes to 23, with 3 abstentions, a resolution expressing the hope that 
colonial powers would place under the international trusteeship system such of their 
territories as were not ready for self-government. The resolution was opposed by all 
the states (including the U. S. A.) which have supplied data on non-self-governing 
territories under Article 73 (e) and was defeated in the General Assembly. 
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take the responsibility, and that the arrangement would contribute towards 
the general peace. 

As matters stood in 1947 assurances on such points could hardly be 
given. In theory temporary arrangements, surrounded by an element of 
legal and political uncertainty, administered in the name of a weak general 
international organization, mandates and trusteeships held open an invita- 
tion to the powers to jockey for position. In an individual case an inter- 
national trusteeship might be a practical and desirable solution. But 
there was no basis in experience for any general theory that international 
trusteeship per se contributes necessarily to international stability. 

The very mark and sign of the international frontier is an area open to 
the pressures and competition of the powers, in which no writ, either 
national or international, can run unchallenged. There could be no as- 
surance that the United Nations, itself split by the international frontier, 
and without material power, could command that frontier. If the general 
international organization were to cease to depend on power borrowed on 
short-term loan; if it were to acquire a solid territorial basis, and large- 
scale and stable financial and material resources; if it were to secure its 
own armed forces on which it could instantly rely at all times—then, indeed, 
it might command the international frontier. But this was the outline of 
a world not yet born.*? 

To assess the contributors to peace on the international frontier made 
by international compromise solutions, including mandates and trusteeship, 
condominiums, demilitarized areas, neutralized and buffer states, would 
involve a major historical study. The value of such expedients depends 
on the temper and policies of the great powers at particular points of time. 
Because edifices built on the international frontier and bridges built across 
it must share its instability, this does not mean they do not contribute to 
international peace. 

Buffer states, preserved or created by the powers for reasons of security 
and to lessen conflict—like Poland, the Lowlands, Switzerland, Turkey, 
Afghanistan, or Siam—have played a useful réle when all the great powers 
had a will to peace. But at other times they have tempted the aggressor. 

Historians searching the vast unstable slope of world politics for the point 
at which the avalanche of 1914-18 really began to move have looked closely 
at the annexation of Bosnia and Herzegovina by Austria-Hungary in 1908. 
For this annexation removed a buffer arrangement, set up by international 
agreement, between Austria-Hungary and Russia. Yet the whole group 
of the Balkan buffer states were themselves a source of frequent inter- 
national crises and war, so that ‘‘balkanization’’ has become a synonym 
for a condition dangerous to the general peace. The German states for cen- 

32 The same considerations applied to proposals such as that advanced by the Inter- 


national Cooperative Alliance in June, 1947, for United Nations administration of the 
oil resources of the Middle East. The New York Times, June 27, 1947. 
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turies formed a vast buffer area in Central Europe and their consolidation 
by Bismarck into the German Reich enabled Germany to wage two wars 
of aggression and these were facilitated by the existence on her frontiers 
of weak buffer states. 

Any extension of the international frontier through the creation of new 
trusteeship areas could only be a small detail on the vast canvas of the 
post-war world. For immense extensions of the international frontier 
seemed already to be taking place quite apart from the trusteeship system. 
The frontier was already greatly extended through the continued Allied 
occupation of Germany, Japan, Korea, and other areas in a sort of con- 
dominium unregulated by treaty. Moreover, much of southern and eastern 
Asia, including India and China, was in the political melting-pot. For 
generations the power and sovereignty of Great Britain and France had 
given much of this vast area security and had removed it from the inter- 
national frontier. Now as a result of voluntary withdrawals, and of the 
internal pressure of revolutionary forces, the protecting walls of existing 
sovereignties were being broken down. Whether they could be replaced, 
and how soon or late, by strong indigenous local sovereignties, whether 
these could hold their own against foreign intrusion, resist manifold 
temptations to war with each other, and preserve themselves against civil 
war, was the unforeseeable sum of incalculable forces. 


THE GENERAL ASSEMBLY AND THE PROGRESSIVE 
DEVELOPMENT AND CODIFICATION OF 
INTERNATIONAL LAW * 


By YvueEN-LI LIANG 


Director of the Division of Development and Codification of 
International Law, United Nations Secretariat 


The work which has been undertaken by the United Nations with regard 
to the encouragement of the progressive development and codification of 
international law finds its express origin in the duty given to the General 
Assembly by Article 13, paragraph 1 (a) of the Charter of the United 
Nations. It is therein laid down that: ‘‘1. The General Assembly shall 
initiate studies and make recommendations for the purpose of: (a) pro- 
moting international codperation in the political field and encouraging the 
progressive development of international law and its codification.’’ At 
the Conference held at San Francisco, April 25 to June 25, 1945, at which 
the Charter of the United Nations was drawn up, the measures that should 
be taken for ‘‘revitalizing and strengthening’’ international law, shaken 
in the course of a quarter of a century by the upheaval of two World Wars, 
were considered by Committee II/2 of the Conference. 

Two proposals laying emphasis on the place and importance of the rule 
of law in international relations had been submitted by the Chinese dele- 
gation at the second phase of the Dumbarton Oaks Conversations and sub- 
sequently accepted with some modification by the three other participating 
States in the Conversations. One of these gave expression to the require- 
ment that the settlement of disputes should be achieved with due regard 
for the principles of justice and international law. The other, relating to 
the contents of that law itself, suggested that: 

The Assembly should be responsible for initiating studies and mak- 


ing recommendations with regard to the development and revision of 
the rules and principles of international law. 


Both of these proposals were put forward by the sponsoring governments 
at the San Francisco Conference in the form of joint amendments. 


* This article incorporates part of an address given at the Regional Meeting of the 
American Society of International Law, New York, November 8, 1947. Any views 
expressed in this article are those of the writer and are not to be regarded as neces- 
sarily the same as those of the organization with which he is connected. 

1UNCIO Documents/(Eng.) G/1 (a), Vol. 3, p. 24. The first amendment was subse- 
quently adopted at the San Francisco Conference as part of Article 1 of the United 
Nations Charter in the following language: ‘‘The Purposes of the United Nations are 
. . . to bring about by peaceful means, and in conformity with the principles of justice 
and international law, adjustment or settlement of international disputes or situations 
which might lead to a breach of the peace’’ (italics added). 


66 


} 


THE GENERAL ASSEMBLY AND INTERNATIONAL LAW 67 


On the second of the amendments lengthy discussion took place in Com- 
mittee II/2 of the Conference as to the scope of the task to be assigned to 
the General Assembly. The development, revision, and codification of in- 
ternational law had been proposed by a number of delegations.* Certain 
delegations expressed doubts at the Committee as to the desirability of 
codification. The task of the General Assembly with regard to the revision 
of international law was considered by the Committee, and opposition was 
voiced against giving the General Assembly the powers of an international 
legislature. It was, however, recognized that the task of the General As- 
sembly should embrace more than a mere restatement of the existing rules 
of law. 

At the tenth meeting of Committee II/2, three questions were formulated 
for the decision of the Committee: 


1. Should the General Assembly be empowered to initiate studies and 
make recommendations for the codification of international law? This was 
affirmed by a vote of 24 to 8. 

2. Should the General Assembly be empowered to initiate studies and 
make recommendations for promoting revision of the rules and principles 
of international law? This was also affirmed by a vote of 16 to 8. 

3. Should the General Assembly be authorized to enact rules of inter- 
national law which shall become binding upon Members after such rules 
shall have been approved by the Security Council? This was decisively 
rejected, receiving only one vote in its favor with 26 against.* 


The matter was then referred to Sub-Committee B of Committee II/2. 
At the seventh meeting of the Sub-Committee, a sharp division of opinion 
emerged as to whether the phrase ‘‘development’’ included also the concept 
of ‘‘revision of the law.’’ The Sub-Committee therefore offered to the 
Committee II/2 two alternative drafts on this matter, proposing that the 
General Assembly should be responsible for initiating studies and making 
recommendations for the purpose of promoting international codperation 
in the political field, and: 


A. also for the codification of international law, the encouragement 
of its development, and the promotion of its revision, 


2 For these amendments, see the United Nations Conference on International Organiza- 
tion: Selected Documents (1946), pp. 89-109; 128-129. The Egyptian Delegation sub- 
mitted a memorandum which would have included the codification of international law as 
one of the purposes of the United Nations. This was not accepted and Committee II/2 
took up the matter as one of the functions and powers of the General Assembly (text 
of Egyptian proposal in volume cited, p. 94). 

8 UNCIO Documents, Vol. 62, Verbatim Records of 10th Meeting. 

See also UN Document A/122 (Memorandum prepared by the Secretariat), 17 
October 1946, pp. 9-12. 
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or 


B. also for the encouragement of the progressive development of in- 
ternational law and its codification. 


The question came before Committee II/2 again at its twenty-first meet- 
ing. Those in favor of text A insisted that express mention should be 
made of ‘‘revision,’’ in order to offset any implication of rigidity which 
might be inferred from the reference made to codification. Others shared 
the view which was voiced by the delegate of the United States, that the 
phrase ‘‘progressive development’’ implied ‘‘modifications as well as addi- 
tions to the existing rules’’ and struck a ‘‘nice balance between stability 
and change.’’ 

By a substantial majority this view prevailed, and the final text to the 
effect that the General Assembly shall initiate studies and make recom- 
mendations for the purpose of encouraging the progressive development 
and codification of international law, was incorporated in the Charter as 
Article 13, paragraph 1 (a). 


The Work of the Second Part of the First Session of the General Assembly 


The implementation of Article 13, paragraph 1 (a) of the Charter by 
the General Assembly was taken up in the Second Part of the First Session 
on the proposal of the United States,® and referred to the Sixth (Legal) 
Committee, which, at its twenty-first meeting, on 20 November 1946, re- 
ferred the question for detailed examination to its Sub-Committee 1,° whose 
report was in substance accepted by the Sixth Committee.” 

The Sixth Committee recomended that a Committee be set up to study 
the methods which the General Assembly might adopt to implement its 
obligation in this matter, and to submit a considered and comprehensive 
report to the General Assembly before the adoption of any definite plan for 
the progressive development of international law and its eventual codifi- 
eation.® 

4 Verbatim Minutes of the 21st Meeting of Committee II/2, UNCIO Documents, Vol. 
63, cf. Verbatim Minutes of the 10th Meeting of Committee II/2, UNCIO Documents 
Vol. 62, and Summary Records of 21st Meeting of Committee II/2, UNCIO Documents 
848 (Eng.) II/2/46, Vol. 9, p. 177, and of the 10th Meeting of Committee II/2, UNCIO 
Documents 507 (Eng.) II/2/22, Vol. 9, p. 69. 

5 Letter dated 2 August 1946 requesting the inclusion in the Provisional Agenda for 
the Second Part of the First Session of the General Assembly of an item looking toward 
the carrying out of the provisions of Article 13, 1 (a) of the Charter, UN Document 
A/98. 

éc UN Journal No. 39, Supplement No. 6, p. 50. The Sub-Committee was composed 
of the representatives of Belgium, Canada, China, Cuba, Czechoslovakia, Egypt, Norway, 
U.S.S.R., U.S.A., and United Kingdom, with Prof. Castberg (Norway) as Chairman, 
M. Kaeckenbeeck (Belgium) as Vice-Chairman and Mr. Hopkins (Canada) as Rap- 


porteur. 
7 A/C.6/114, Report of Sub-Committee 1. A/222, Report of the Sixth Committee. 


8 A/222. 
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This Committee as constituted by Resolution 94 (I) of the General As- 
sembly at its meeting on 11 December 1946 consisted of seventeen Members 
of the United Nations appointed by the General Assembly on the recom- 
mendation of the President.2 The Committee was thus a Committee of 
representatives of Governments.’ The Committee was directed to study 
the methods by which the General Assembly should encourage the progres- 
sive development of international law and its eventual codification; the 
methods of securing the codperation of the several organs of the United 
Nations to this end; and the methods of enlisting the assistance of such 
national or international bodies as might aid it in attaining this objective ; 
and to report to the General Assembly at its next regular session." 

Between the adoption of the Resolution on 11 December 1946 by the 
General Assembly and the first meeting of the Committee set up there- 
under, preliminary studies were undertaken by the Division of Devel- 
opment and Codification of International Law of the Secretariat, and 
memoranda on various aspects of the subject were prepared for the use of 
Committee.” 

The Committee held its first meeting at Lake Success on May 12, 1947,'% 


9 A/P.V./55, Verbatim Record of Fifty-fifth Plenary Meeting of the General 
Assembly; UN Journal No. 58, Supplement A. The Member States appointed were: 
Argentina, Australia, Brazil, China, Colombia, Egypt, France, India, Netherlands, 
Panama, Poland, Sweden, Union of Soviet Socialist Republics, United Kingdom, United 
States of America, Venezuela and Yugoslavia. 

10 UN Document A/222, paragraph 7. 

11 Resolutions adopted by the General Assembly during the Second Part of its First 
Session, p. 187, Resolution 94 (I). 

For comments, see Manley O. Hudson, ‘‘ Encouragement of the Development of Inter- 
national Law by the United Nations,’’ this JouRNAL, Vol. 41 (1947), p. 104; also 
Wellington Koo, Jr., ‘‘Some Aspects of the Work of the Legal Committee of the 
General Assembly during the Second Part of the First Session,’’ this JouURNAL, Vol. 41 
(1947), p. 638. 

12UN Documents: (1) A/AC.10/5. Historical Survey of the Development of Inter- 
national Law and its Codification by International Conferences; (2) A/AC.10/6. 
Bibliography on the Codification of International Law; (3) A/AC.10/7, with Corrigenda 
1 and 2. Memorandum on the Methods for Encouraging the Progressive Development 
of International Law and its Eventual Codification; (4) A/AC.10/8, with Corrigendum 
1. The Codification of International Law in the Inter-American System; (5) A/AC. 
10/22 and Addenda 1-4. Methods for Enlisting the Codperation of other Bodies, na- 
tional and international, concerned with International Law; (6) A/AC.10/25. Note on 
the Private Codification of Public International Law. With the exception of (2) and 
(5), these memoranda were reprinted in this JoURNAL, Vol. 41 (1947), Supplement, 
pp. 29-147. 

13 The representatives on the Committee were: Argentina, Enrique Ferrer Vieyra; 
Australia, W. A. Wynes; Brazil, Gilberto Amado; China, Shu-hsi Hsu; Colombia, 
Antonio Rocha, replaced by Jesus Maria Yepes; Egypt, Wabid Rafaat, replaced by 
Osman Ebeid; France, Henri Donnedieu de Vabres; India, Dalip Singh; Netherlands, 
J. G. de Beus; Panama, Roberto de la Guardia; Poland, Konstanty Grzybowski, re- 
placed by Alexander Rudzinski and Alexander Bramson; Sweden, Erik Sjoborg; Soviet 
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and at its fifteenth meeting on May 29th concluded its consideration of the 
main item on its agenda, namely, the methods for encouraging the progres- 
sive development of international law and its codification to be recom- 
mended to the General Assembly. 

The Report of the Rapporteur, Professor J. L. Brierly (United King- 
dom), was presented to the Committee at its twenty-third meeting on June 
10, and adopted at its twenty-eighth meeting on Friday, June 13." 


The Work of the Committee on the Progressive Development of 
International Law and its Codification 


The Committee had before it an essentially practical task. It was con- 
cerned with the study of the methods, including the machinery that might 
be set up for the carrying out of the task assigned to the General Assembly 
by the Charter. The chief problems which arose in the course of its 
discussions may be grouped under four main headings: (1) the distinction, 
if any, betweeen progressive development and codification, and the methods 
appropriate to each; (2) whether such development and/or codification 
should take place through the means of international conventions, or 
through scientific restatements drawn up by independent legal experts; 
(3) what permanent machinery should be set up to assist the General’ As- 
sembly in its task; and (4) what the relationship of that machinery should 
be both to the General Assembly itself and to other bodies. 


’ 


1. Distinction between ‘‘Progressive Development’’ and ‘‘ Codification’ 


When the Charter provision was drafted at San Francisco in 1945, a 
distinction had apparently been made between ‘‘progressive development’’ 
and ‘‘codification.’’ The suggestions made by the Secretariat in the memo- 
randum on methods, presented to the Committee on Development and 
Codification in order to facilitate discussion,’® were accordingly grouped 
into two sections: (1) Methods for Encouraging the Progressive Develop- 


Union, Vladimir Koretsky; United Kingdom, J. L. Brierly; United States, Philip C. 
Jessup; Venezuela, Carlos Eduardo Stolk; Yugoslavia, Milan Bartos. The Bureau of 
the Committee was as follows: Sir Dalip Singh, Chairman; Professor Koretsky and 
Dr. Rocha, Vice-Chairmen; Professor Brierly, Rapporteur; the present writer, Secretary. 

14 UN Documents A/AC.10/51. Report of the Committee. Reprinted in this JOURNAL, 
Vol. 41 (1947), Supplement, p. 18. For comments on the Report, see the present writer, 
‘*TInternational Law: First Phase of the Work to Fulfill the Charter,’’ American Bar 
Association Journal, Vol. 33 (1947), p. 765; see also ‘‘U.N. Committee on the Progres- 
sive Development of International Law and its Codification: Report of the U. S. 
Representative,’’ Department of State Bulletin, Vol. XVII, No. 420 (July 20, 1947), 
p. 121. 

15 UN Document A/AC.10/7, reprinted in this JouRNAL, Vol. 41 (1947), Supplement, 
p- 111. The various suggestions are more fully developed in an article by the present 
writer in The Yearbook of World Affairs 1948 (London), entitled ‘‘Methods for the 
Progressive Development of International Law and its Codification.’’ 
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ment of International Law; and (2) Methods for Encouraging the Even- 
tual Codification of International Law. 

As to progressive development, the Secretariat memorandum divided the 
ground into: A. Methods for Encouraging International Legislation; and 
B. Methods for Encouraging the Development of Customary International 
Law; and C. Methods for Encouraging the Development of International 
Law through the Judicial Process. 

Encouragement of international legislation was considered as regards: 1. 
Extension of the area of matters covered by international legislation; 2. 
Compilation of legislative materials; 3. Improvement in techniques of 
multipartite instruments, especially as regards uniform treaty clauses, the 
encouragement of ratifications and accessions, and the encouragement of the 
use of organs of the United Nations in the conclusion of multipartite 
instruments. 

With regard to codification, particular reference was made to two 
different but complementary methods, (a) codification by convention and 
(b) scientific restatement of international law. The Secretariat memo- 
randum was, by agreement of the Committee, used as a basis of discussion. 

At the opening of the discussions in the Committee, several delegates 
at once referred to the distinction made between progressive development 
and codification. Professor Jessup (USA) in a statement expressed the 
view that the task of the Committee embraced the dual function of planning 
for the ascertainment and reflection of the existing customary law and of 
devising the most appropriate procedures for the development of new law 
to meet the world’s needs. ‘‘These two aspects of the task must always be 
kept distinct in our discussions because it is our mandate to study and re- 
port on methods and procedure and such methods and procedures vary 
according to whether one or the other aspect of our work is involved.’’ ** 

Professor Brierly (United Kingdom), referring both to the Secretariat 
memorandum and a memorandum which he had himself circulated, took a 
similar view. In the memorandum expounding his views, he pointed out 
that there were many other ways besides codification in which the General 
Assembly could encourage the development of the law. The distinction 
between development and codification may not be a strictly scientific one, 
but it is broadly true. Codification seeks to state rules as they already are, 
not rules acceptable to the parties to an agreement. Methods appropriate 
to the one task may not be equally so for the other. Failures in the past in 
the work of codification had been due to the use of an inappropriate method 
for that task. Codification should be a scientific task, but in attempting to 
codify law by conventions, the problem becomes predominantly political.’ 
At a later meeting, Professor Brierly spoke in the same sense, emphasizing 

16 UN Document A/AC.10/11; also contained in Department of State Bulletin, Vol. 


XVI, No. 412 (May 25, 1947), p. 1026. 
17 A/AC.10/16 and A/AC.10/SR.2. 
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the practical importance of the distinction and indicating his view that 
development is not necessarily identical with legislation, and may take 
place in other ways. It was a much wider term.*® 

Professor Koretsky (Union of Soviet Socialist Republics) took a dif- 
ferent view. He pointed out that Article 13, paragraph 1 (a) of the 
Charter referred to both ‘‘development’’ and ‘‘codification’’ together, and 
it was not necessary to make as wide a distinction between them as had been 
done by some of his colleagues. The Resolution of the General Assembly did 
not stress the difference between them, but simply indicated, by placing the 
word ‘‘eventual’’ before codification, the order in which the problems 
should be solved. Codification did not consist only in registering what 
exists, but more than that, it involved the noting of what had been done, 
the cleansing of errors from the existing law, and the laying down of new 
rules. The Committee should, therefore, differentiate between the devel- 
opment and the codification of international law, not in the light of two 
parts of its work, but of two stages in that work.’® 

Several other delegates, in the course of the discussion, emphasized that 
the distinction between codification and progressive development should 
not be too sharply drawn.” 


18 A/AC.10/30 (statement of the Rapporteur (Professor Brierly) in amplification 
of his memorandum) and A/AC.10/SR.6. Professor Brierly concludes his statement 
by giving two examples. He says, ‘‘It does not follow from the fact that codification 
necessarily involves a certain measure of developing the law by legislation, that there- 
fore legislation and codification are merely two names for the same process. The 
difference may be one of degree only, but it is important all the same and it may well 
be, and I submit that it is in this case, that in codification, which is primarily, though 
not exclusively, concerned with stating the existing law, one method is the most useful 
and that in legislation, where the question of what is the existing law is unimportant 
and the aim is to create law in the future as it ought to be, another method of working 
is to be preferred. For example, suppose the problem that states have before them 
is a treaty about tariff reduction. If such a treaty is made, it will necessarily develop 
the law, but none, I think will suggest that it codified the law. Until the treaty is made, 
there is no law on the subject. On the other hand, suppose the matter for consideration 
is a convention on territorial waters. Here then is already a great deal of law but there 
are uncertainties and gaps in it. I think we should rightly describe that convention as 
a codifying convention, even though it would have to contain a certain element of new 
law, of legislation.’’ A/AC.10/30, p. 3. 

19 A/AC.10/SR.4, p. 4 and A/AC.10/SR.4/Add. 1. 

20 Thus, Dr. Amado (Brazil) recognized that the two tasks are distinct but comple- 
mentary, and that there were organic relations between the two. A/AC.10/SR.4. He 
further said that the primary task of codification must not be confused with that of the 
development of the law, but neither must the two be separated entirely. A/AC.10/28. 
Dr. Hsu (China) said that progressive development and codification, though two distinct 
tasks, are closely related and have influence one upon the other and often overlap. 
A/AC.10/31. Professor Bartos (Yugoslavia), while recognizing the need for the dis- 
tinction in theory between development and codification, felt that in practice it was 
hardly possible to make a separation between the two. A/AC.10/SR.5. The Delegation 
of Argentina in a memorandum (A/AC.10/10), while admitting that the problem of 
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The report finally adopted by the Committee records that on this matter 
“‘the Committee recognized that the tasks entrusted to the International 
Law Commission might vary in their nature. Some of the tasks might in- 
volve the drafting of a convention on a subject which has not yet been 
highly developed or formulated in the practice of states. Other tasks 
might, on the other hand, involve the more precise formulation and sys- 
tematization of the laws in areas where there has been extensive state 
practice, precedent and doctrine. For convenience of reference, the Com- 
mittee has referred to the first type of task as ‘progressive development’ 
and to the second type of task as ‘codification.’ The Committee recognizes 
that the terms employed are not mutually exclusive as, for example, in 
cases where the formulation and systematization of the existing law may 
lead to the conclusion that some new rule should be suggested for adoption 
by states.’’ 2? 

It should be noted that the Committee made the distinction between two 
types of task for convenience of reference only, and for the purpose of a 
division between the methods and procedure which it regarded as most ap- 
propriate to each of the two cases. It did not commit itself to any decision 
on the theoretical exactness of the distinction made. 


2. The Problem of Methods: Convention or Restatement 


The memorandum on Methods prepared by the Secretariat, in dealing 
with the subject of codification, had directed the attention of the Commit- 
tee to two different methods of approach to the question—the method of in- 
ternational conventions, and the method of scientific restatements of law.”? 
The Committee examined these methods in the light of both branches of 
their task, i.e. ‘‘progressive development”’ and ‘‘codification.’’ 

The suggestions contained in the memorandum of the Secretariat were 
prompted by the necessity emphasized in the report of the Sixth Committee 
of a ‘‘fresh approach to the problem’’ in view of the ‘‘difficulties en- 
countered in past efforts to promote the progressive development of inter- 
national law and its codification.’’?* The attempt at codification of inter- 
national law sponsored by the League of Nations had followed earlier lines 
in providing for the summoning of an international conference to draw up 
conventions on agreed topics of international law. The results of the 
Hague Codification Conference of 1930 had produced in the minds of 
certain states as well as many international lawyers ** profound scepticism 


codification is to some extent included in the general question of the progressive develop- 
ment of international law, felt that for practical reasons it was advisable to draw a 
distinction. 

21 Cited above, note 14, at p. 4, para. 7. 

22 A/AC.10/7, cited above, note 15. 

23 A/222 (Report of the Sixth Committee). 

24 For instance, Sir Cecil Hurst, ‘‘A Plea for the Codification of International Law on 
New Lines,’’ Paper read before the Grotius Society, October 16, 1946; Report of the 
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as to the future use of this method of approach. They felt that the dis- 
agreements at the Hague Conference seemed to shake the authority of 
certain accepted rules, without producing compensatory agreement as to 
the adoption of new rules. They did not feel that it was generally desir- 
able to bring rules of law, concerning which conflicting interests or policies 
might emerge, into the atmosphere of political discussion engendered by an 
international conference. They did not consider such an atmosphere 
favorable to the formation of sound, just and stable rules, which would 
command for a long period of time the general approval of the community 
of states. They were willing to accept the view that ultimately in certain 
eases the rules of recognized law might be codified by international con- 
vention, but they felt that the main hope for the formulation and clari- 
fication of rules of international law lay in the method of scientific 
restatements, drawn up by impartial jurists, uninfluenced by political 
considerations. 

This view found expression in the proposal put forward by the British 
Government * for codification through unofficial restatements drawn up by 
a small commission of independent jurists, who are not representatives of 
governments. This was designed to exclude political factors and leave the 
task to jurists of recognized repute as a scientific task. Professor Brierly 
argued in the Committee that although for the extension of law into new 
fields it was necessary to rely on international conventions, the task of 
stating existing law was a scientific, not a political, task. To apply to 
this task the method of conventions was to bring in political factors which 
should be excluded therefrom. In this task it was therefore best to follow 
a method of scientific restatements carrying weight by their own merits 
only, until given more formal authority at some later stage.*® 

On the other hand, a group of delegates in the Committee maintained 
strongly that the distinction made between the two tasks was not a practi- 
eal one, and that for both of the tasks there was but one method which 
could yield satisfactory and enduring results—that method which had been 
followed in the past with varying success—the seeking of the express con- 
sent of the sovereign states, Members of the United Nations, to all changes 
in or restatement of existing law, by means of international conventions 
concluded at international conferences. The views expressed by the dele- 
gate of the Union of Soviet Socialist Republics and others formed part 
of a wider question which emerged on a number of specific points in the 
course of the discussions, and which took its legal starting point in the 


Committee on the Development and Formulation of International Law (presided over 
by Sir Arnold D. McNair), The International Law Association, April, 1947. See also 
the present writer, ‘‘The Development and Codification of International Law under the 
United Nations,’’ Paper read before the American Society of International Law, April 
25, 1947, in Proceedings of the Society, 1947. 

25UN Doc. A/AC.10/16. 

26 A/AC.10/16 and A/AC.10/SR.2. 
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sovereignty of each individual Member-State. The Governments of the 
Member States, it was urged, had the right to keep strict control over all 
projects for restatement of or amendment to international law. Members 
of all committees or commissions handling such questions should therefore 
be governmental representatives. Consultation with unofficial persons 
should be restricted. The method adopted should be that of interna- 
tional conventions signed and ratified by governments. 

Professor Koretsky (USSR) was strongly of this opinion. He con- 
sidered that the convention method was just as appropriate for codifica- 
tion as for progressive development. In his view the United Nations was 
not a superstate legislature, and no laws could be made for states without 
their own consent. Scientific restatements might be admissible in them- 
selves, but they would lead to no practical results, and since it was practical 
results that the world expected from organs of the United Nations, the 
mere publication of such restatements without further action would weaken 
popular belief in the value of its work. Legality demands precise legal 
forms, which in this case could only be attained through the signature and 
ratification of international conventions." 

A Netherlands memorandum presented to the Committee compared the 
two methods. It considered that the results of codification by conventions 
had been on the whole disappointing. It pointed out that the disadvan- 
tage of the convention method lay in that, though a rule might be thought 
by most states to be binding customary law, there might be states who were 
reluctant for immediate political reasons to admit the existence of the 
rule. Hence the value of the rule might be weakened either by refusal of 
reluctant states to accept a convention, or by concessions made in that 
convention to the point of view of those states. Yet codification exclu- 
sively by experts would not be entirely satisfactory. Experts working 
without direct codperation of governments might tend to depart from 
practical realities in the rules laid down. Nor was it certain in some cases 
that there would not merely be a substitution of indirect for direct gov- 
ernmental influences. Moreover, restatement by experts would be a static 
function, and might ‘‘freeze’’ international law in the shape in which it 
is at a given moment; and it could therefore only work satisfactorily for 
subjects in which the law itself is already more or less satisfactory or com- 
plete. Hence a method which combined the advantages of both restate- 
ment and convention was to be preferred.”* 

In the course of further discussions in the Committee, Professor Brierly 
replied to the objections raised by Professor Koretsky. He argued that 
though, in the case of the development of international law (in the sense 
of its extension into new fields), the convention method might be prefer- 
able, since there was no super-state capable of enforcing its will on indi- 


27 A/AC.10/32; A/AC.10/SR.9. 
28 A/AC.10/18; see also A/AC.10/23 and A/AC.10/SR.4. 
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vidual states, yet in the case of the codification of rules already binding 
upon states, the individual desires of states were no longer of the first im- 
portance. For codification, therefore, he had recommended the method of 
restatement, as it had been proved by practice that it was difficult to make 
progress by means of conventions. He agreed however that conventions, if 
practicable, having binding force, were preferable to scientific restate- 
ments which had not such force per se. Scientific restatement could how- 
ever prepare the way for codification, and he thought that a formula could 
be found that would satisfy both points of view, whereby both methods 
might be used according to cireumstances—in certain cases, the convention 
method pure and simple; in others, the preparation of a preliminary re- 
statement to be submitted to the vote of the General Assembly might be 
employed.”® 

The Committee in its recommendations did not follow exactly the lines 
of the British proposals as to restatement, but in the procedures suggested 
in its report it made provision for the use of both methods.*° The Report 
left no doubt that in the development of the law in the sense used in the 
Report, namely, the extension of the law into new fields, the concluding 
of multipartite conventions was the only possible method. In the field of 
codification, the Report recommended that the body to be established by the 
General Assembly and to be composed of experts might frame its conclu- 
sions in the form of draft articles of multipartite conventions. These 
draft articles would be given the widest publicity. After their submission 
to the General Assembly, the General Assembly would be free to take no 
further action in view of the fact that the recommendations had already 
been published or to adopt all or part of the recommendations by resolu- 
tion.** If the General Assembly would wish to go further, it might recom- 

229 A/AC.10/SR.10: Dr. de Beus (Netherlands), Professor Donnedieu de Vabres 
(France), Dr. Vieyra (Argentina), Dr. Wynes (Australia) and Dr. Hsu (China) also 
thought that both methods might be useful, according to circumstances. Dr. Rudzinski 
(Poland), on the other hand, while appreciating the scientific value of restatements 
prepared by eminent lawyers, did not think that under the terms of the United Nations 
Charter such restatements could be given binding force, or even semi-official validity. 
Under the Charter, the General Assembly and other bodies of the Organization could. do 
no more than recommend to Members to sign and ratify conventions. Professor Bartos 
(Yugoslavia) warned the Committee against any attempt to violate the Charter or to 
encourage its revision. He did not deny the value of scientific restatements but em- 
phasized that Article 38 of the Statute of the International Court of Justice regarded 
teachings of publicists as no more than a subsidiary means for the determination of the 
rules of international law. Mr. Sjoborg (Sweden) also considered the convention method 
the only possible one. The advocates of the other method themselves admitted that the 
makers of scientific restatements would be obliged to fill in gaps in the law. This 
involved the creation of new rules, which was not possible without the explicit consent 
of States. For further views, see also A/AC.10/24, A/AC.10/SR.3. 

80 Report of the Committee, cited above, note 14. 

81 Same, p. 10. The sub-paragraph to the effect that it might be recommended that 
‘*the General Assembly should adopt all or part of the report by resolution’’ was 
adopted by a majority of the Committee. 
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mend the draft to states for the conclusion of a convention or convoke a 
special conference for the purpose. This detailed procedure was intended 
to achieve the object of ‘‘preserving much of the scientific value of the re- 
statement process,’’ ** though the very word ‘‘restatement’’ was not used 
in the Report. 


3. Establishment of Working Machinery. The International 
Law Commission (ILC) 


Following the lead given by the United States representative in his 
memorandum ** of May 12, 1947, a consensus early emerged in the Com- 
mittee that the best means of carrying out the task would be the establish- 
ment of a special committee or commission of a more or less permanent 
nature as a subsidiary organ of the General Assembly. 

The question whether the task of progressive development and the codi- 
fication of the whole body of international law in all its branches could be 
undertaken by a single body was considered by the Committee. Proposals 
for the setting up of separate commissions for public and private inter- 
national law, and also for international criminal law found advocates. 
After some discussion, it was, however, unanimously agreed to establish a 
single commission for all branches of the task, to be called the International 
Law Commission (ILC).** 

The Committee agreed that effect could best be given to the provisions 
of Article 138, paragraph 1 (a) of the Charter by the establishment of a 
Commission composed of persons of recognized competence in international 
law. 


(A) Membership 


Discussion in the Committee turned on the proposals for the establish- 
ment of a new body to promote this work. A number of outline plans * 
were presented to the Committee, from which two distinct points of view 
became apparent. A number of representatives felt that the body which 
would be efficient for undertaking the work would be a purely scientific 


32 Report of the U. S. Representative, cited above, note 14, at p. 124. 

33 A/AC.10/14 (also published in Department of State Bulletin, Vol. XVI, No. 412 
(May 25, 1947), p. 1029). 

84 A/AC.10/SR.7, p. 2; A/AC.10/SR.15, p. 14. The Committee added to this recom- 
mendation a note that the ILC should not in its view do anything which might detract 
from the valuable work already being done in the field of the development and codifica- 
tion of private international law by the Hague Conferences on Private International 
Law, and that when dealing with questions within that field the ILC might therefore 
consider the appropriateness of consultation with the Netherlands Government. A/AC. 
10/51, p. 1. 

35 A/AC.10/14. Suggestion by the United States; A/AC.10/16, Memorandum by the 
Representative of the United Kingdom; A/AC.10/18, Suggestions by the Netherlands 
Representative; A/AC.10/20, Proposals by the Representative of Poland. 
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one composed of jurists of the highest standing and widest international 
repute, wholly divorced from political considerations and not subject to 
the instructions of governments. 

To this view, strong exception was taken by other representatives who 
thought that the task of development and codification of international law 
was a matter which essentially concerned the governments. The acceptance 
of legal rules binding the whole international community was an important 
matter, and the principle of the sovereign equality of all Member States, 
laid down as one of the basic principles of the United Nations in Article 2 
of the Charter, might be endangered if the work was to be given not to the 
representatives of the governments whose consent would be required for the 
effective acceptance and operation of the rules laid down, but to inde- 
pendent jurists studying the legal problems in a detached and objective 
way. 


(B) Method of Election 


The proposal originally put forward by the United States was for a com- 
mission consisting of persons of outstanding competence in international 
law elected by the General Assembly and the Security Council through a 
procedure comparable to that for the election of judges of the Interna- 
tional Court of Justice.*® The proposal, therefore, envisaged a relatively 
small body of distinguished international lawyers, whose standing and 
method of appointment would give them considerable freedom and inde- 
pendence in their work, though the results of their work would be subject 
to the control of the General Assembly. Contact with the views of gov- 
ernments was to be preserved both in the suggestion that the present Com- 
mittee or a similar Committee of government representatives might be 
continued as a general programming and policy group to assist the future 
body of jurists and also in a provision for the submission of drafts to gov- 
ernments for comments and suggestions before transmission to the General 
Assembly for approval. 

The United Kingdom went further in this direction in proposing a small 
committee whose nomination was to be free from ‘‘the risk of political ap- 
pointments.’’ *7 It should be observed, however, that the suggestion dealt 
with a codification commission in the strictest sense, a body entrusted with 
a task limited to the ascertainment of existing law and its restatement, 
and it contemplated primarily that the proposed body should draw up and 
publish unofficial restatements binding on no one per se, but which might 
acquire universal acceptance through their own merits, or might later 
be embodied in international conventions. The United Kingdom was 
not proposing a body which would be given the task of considering projects 
or draft conventions for ‘‘international legislation.’’ 

36 A/AC.10/14, pp. 1-2. 

37 A/AC.10/16, p. 3. 
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The Polish proposal suggested a standing commission of experts consist- 
ing of at least eleven persons. These experts should be elected by the 
General Assembly which would choose eleven from a list of twenty-two, 
drawn up by the President of the International Court of Justice, from a 
panel consisting of the nominees of governments Members of the United 
Nations. Each government would have the right to nominate four per- 
sons, two only being its own nationals.** 

The Netherlands memorandum endeavored to reconcile divergent views 
by providing that the General Assembly might establish a fairly small 
codification committee consisting of international lawyers of the highest 
standing. This committee should select subjects for codification, study 
them, send out questionnaires to governments and other interested bodies 
whose codperation might be helpful. In this way, the ‘‘restatements’’ 
ultimately formulated would be based on information derived mainly from 
official governmental sources, but in the first stages they would be drawn 
up by independent experts. 

In the ensuing discussion, Dr. Amado (Brazil) preferred the United 
States plan to that of the United Kingdom. The work to be effective could 
not be merely academic. Consultation with, and codperation of, govern- 
ments was essential for the success of the work.*® 

Professor Koretsky (USSR) was still more emphatic.*° In his opin- 
ion, the present Committee composed of government representatives was 
fully equal to carrying out the work. The Committee was not charged 
solely with the study of methods but had been given a definite task. If 
a new body were to be set up, he doubted if the International Court of 
Justice would make any better choice of its members than the governments, 
and he disagreed strongly with the suggestion of the United Kingdom that 
the International Court of Justice should be requested to select the mem- 
bers of the proposed commission. 

The Committee did not accept the view that the task of codifying inter- 
national law could be best undertaken by a commission of Representatives 
of governments. Nor did it favor the creation of a body which might 
work in a wholly academic way. Two main methods of appointment were 
suggested and discussed. Some of those who emphasized the need for an 
independent and scientific body were disposed to favor the suggestion put 
forward by the United Kingdom that the judges of the International Court 
of Justice should be invited to make the appointments. A large majority 
of the Committee, however, preferred the plan proposed in a joint United 
States-Chinese memorandum,*: which was based, with slight modifications, 
on the method of election of judges of the International Court of Justice. 


88 A/AC.10/20. 

39 A/AC.10/SR.4. 

40 Same. 

41 A/AC.10/33, p. 2. 
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This proposal, while accepting the principle of a commission which 
would be an independent body, not one of government representatives, ac- 
cepted also the principle of nomination by governments. Recommenda- 
tions on the basis of this text were finally included in the Report of the 
Committee.*? 

The size of the proposed Commission also led to much discussion. Some 
delegations favored a small Commission of the highest quality. Others 
felt that representation of all the chief legal systems of the world was es- 
sential. In the light of the decisions of the Committee as to the scope of the 
work to be undertaken, fifteen members were recommended.* 


(C) Nature of Service 


It was unanimously agreed that the members of the Commission should 
receive a salary proportionate to the dignity and importance of their of- 
fice, and should hold office for three years.** 

Certain delegates considered that members of the Commission should 
not be required to give their full time service to the Commission. They 
argued that appointments would be accepted for part-time service by ex- 
perts of the highest calibre, who might hesitate to give up their present 
employment for a three-year term of service on an International Law 
Commission. There was no such certainty in the case of full-time employ- 
ment, which would, moreover, be much more costly to the United Nations. 
The Committee, however, held by a large majority that appointment of 
members who would give their undivided attention to the work of the Com- 
mission was to be preferred.*® 


(D) Procedure 


In the memorandum submitted jointly by the United States and Chinese 
representatives,*® detailed procedures were carefully spelled out for the use 
of the ILC in its dual task of development and codification. Somewhat 
different procedures were envisaged for development and codification in 
recognition of the fact that ‘‘the tasks entrusted by the General Assembly 
to the ILC might vary in their nature.’’ *” 

Divergent views appeared in the Committee as to whether rapporteurs 
should be allowed in the Commission who were not themselves members of 
the Commission. Some delegations urged that the scope of the task, em- 
bracing private and public international law and also international penal 
law, might make an outside appointment desirable. Others felt that such a 
proposal would not follow the best constitutional practice, and that im- 


42 A/AC.10/51, p. 2. 

43 A/AC.10/SR.23, pp. 10-14. 

44 A/AC.10/SR.11, p. 6; SR.24, p. 6. 

45 A/AC.10/SR.11, p. 6; SR.23, p. 17; SR.24, pp. 1-4. 
46 Cited above, note 41. 

47 A/AC.10/51, p. 4. See also A/AC.10/SR.12, p. 7. 
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portant officers such as rapporteurs should always be members of the 
Commission. In the case of progressive development of law, by a narrow 
majority, the permission to use outside rapporteurs was recommended. In 
the case of codification, however, the opposing view prevailed.** 

The proposed appointment of a sub-committee to work with the rap- 
porteur on the preparation of interim drafts pending the receipt of replies 
to questionnaires sent to governments on projects dealing with cases of 
progressive development of law raised a similar problem to that of ap- 
pointment of rapporteurs. Issue was joined on the question of whether 
this sub-committee must consist exclusively of members of the Commission 
itself, or whether outside experts could be called in to assist the work. 
By a majority, the Committee recommended that if necessary such outside 
help might be utilized.*® 

Having decided that for the procedure of codification there should be no 
rapporteurs who were not members of the Commission, the Committee 
also deleted from its proposals the suggestion that the sub-committee work- 
ing with the rapporteur for this purpose should include outside members. 

The Committee decided to recommend that the Commission should be 
authorized to consult as desired with scientific institutions, and, by a 
majority, that it be authorized to consult, if necessary, with individual 
experts.°° 

In the suggested procedure for codification, it was recommended that 
after the selection of the topics and appointment of rapporteurs, there 
should be the formulation by the ILC in conjunction with the Rapporteur 
of a plan of work and the circulation of a request to governments for the 
texts of pertinent laws and similar official documents to be submitted 
within a reasonable time. Considerable discussion took place in the Com- 
mittee as to whether it was desirable to ask the governments at this stage 
in the procedure not merely for materials on which to base the work but 
also for comments on the proposed work itself.*? 

Different opinions were expressed as to at what stages of the codifica- 
tion procedure such comments should be requested. Professor Donnedieu 

48 A/AC.10/SR./12, p. 8; A/AC.10/SR.14, pp. 8-9; A/AC.10/SR.24, pp. 8-9; A/AC. 
10/8R.26, pp. 13-14; A/AC.10/51, pp. 4 and 8. 

49 A/AC.10/SR.13, pp. 2-3; A/AC.10/SR.24, pp. 10-11. 

50 A/AC.10/SR.13, p. 5; A/AC.10/SR.24, p. 12; A/AC.10/51, pp. 5 and 9. 

Professor Koretsky disagreed with the principle of consultation with private experts. 
He was opposed to any influence of outsiders whose work would be beyond the control 
of public opinion. The scientific bodies which are subject to organized public opinion 
might be consulted, but individuals should not be so. Professor Donnedieu de Vabres 
and Professor Brierly did not agree with this standpoint. Professor Donnedieu de 
Vabres felt that flexibility was required. The Commission would have scientific work 
to do, and its members should not be regarded purely as government representatives. 
They should have the widest access to all possible material, including consultation with 


private experts. 
51 A/AC.10/SR.14, p. 9; SR.15, and SR.27. 
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de Vabres (France) proposed that a request for comments of governments 
should be made immediately after the selection of topics and formulation of 
the plan of work. The representatives of USSR, Sweden, Jugoslavia and 
Poland considered consultation with governments essential also after the 
completion of the drafts. Professor Jessup, though not opposed to requests 
for comments at the earlier stage in principle, thought that governments 
might, if they wished, make comments at any time and it was unnecessary 
to ask for comments twice in the course of the procedure, particularly as 
the task of codification was primarily legal and scientific, and not political.®* 

It was decided by a narrow majority that governmental comments 
should not be asked for at the earlier stage proposed, but only after the 
completion of the drafts.** 

Recommendations were also made by the Committee in its Report on 
special methods of encouraging the progressive development of interna- 
tional law °* by improvements in the technique of multipartite instruments 
and uniformity of treaty clauses; the consideration by the ILC of the 
utility and importance of encouraging the ratification of and accession to 
multipartite conventions already concluded ; the development of customary 
international law, and the development of the law through the judicial 
process; and the methods of securing the codperation of the several organs 
of the United Nations and of enlisting the assistance of such national or 
international bodies as might aid in the attainment of the objective.® 

The Committee by a majority decided to refer specially to the necessity 
and importance of frequent consultation between the ILC and the organs 
of the Union of American States referred to in the Report as the Pan-Ameri- 
can Union. The opponents of the recommendation, though paying tribute 
to the Pan-American System, did not think that it should be singled out for 
special mention, as such mention savored of inequality and the placing in 
a privileged position of certain states. The reference was however accepted 
by the Committee, a formal statement of the views of the minority being 
placed on record.*® 


4, Relationship of the International Law Commission to other Bodies 


During the discussion on the setting up of the new machinery, questions 
arose as to the relations both between the Commission and the General 
Assembly, and between the Commission and outside bodies. 


52 The Netherlands, Colombian and Yugoslav representatives favored a request for gov- 
ernment comments being made at the earlier stage. A/AC.10/SR.15 and SR.27. 

53 A/AC.10/SR.27, p. 8. 

54 A/AC.10/51 (Report of the Committee), p. 10. In this JouRNAL, Vol. 41 (1947), 
Supplement, p. 24. . 

55 A/AC.10/51, pp. 11-12, Para. 19 (b) of the Report gave rise to disagreement, as 
it raised the question of the codperation of other bodies in the work of the Commission. 
See below. 
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The powers of the ILC itself as regards the selection of topics for codi- 
fication were considered by the Committee. Professor Koretsky (USSR) 
supported by the representatives of Poland and Yugoslavia, felt that the 
Commission itself should not be allowed any right of initiative in matters 
of codification. Only governments themselves should have a right of initia- 
tive in matters where systematization of custom and the practice of states 
involved.®*” Professor Jessup (USA) took a different view. He pointed 
out that in the case of the making of new law, government intervention was 
necessary, but for codification, which is merely the formulation of existing 
rules, such intervention was not required.** The Committee decided to 
recommend that the General Assembly should adopt a resolution instructing 
the ILC to survey the whole field of customary international law, together 
with any relevant treaties, with a view to selecting topics for codification, 
having in mind previous governmental and non-governmental projects.°° 

A similar cleavage of view appeared when the question of the considera- 
tion by the Commission of projects and draft conventions emanating from 
any body other than the General Assembly itself was discussed in the Com- 
mittee. It was contended by the representatives of the USSR and Yugo- 
slavia that the General Assembly itself had the sole right of initiation in 
this matter. Professor Koretsky argued that Article 13, 1(a), of the Charter 
entrusts to the General Assembly alone the task of codification. The Gen- 
eral Assembly should therefore both issue the instructions to the Commis- 
sion and choose the topics to be considered by it. Drafts should not be 
submitted to the Commission by individual governments or by other organi- 
zations. Not only was there a practical danger of the swamping of the 
Commission with a flood of drafts, there was a legal objection—it was a 
violation of the Charter.® 

The Polish delegate pointed out that under Article 62 of the Charter 
the Economie and Social Council may make or initiate studies with respect 
to certain matters within its competence and may make recommendations 
with respect to such matters to the General Assembly, to Members of the 
United Nations, and to the specialized agencies concerned. He therefore 
felt that in matters within the scope of its functions under Article 62, the 
Economie and Social Council had concurrent powers of initiation with the 
General Assembly itself. On the general question he agreed with the views 
of the USSR and Yugoslavia as to the interpretation of Article 13, para- 
graph 1(a), of the Charter. 

These views were not however shared by a majority of the Committee. 
It was considered that though doubts might be raised as to expediency if 

57 A/AC.10/SR.14, p. 5. 

58 Same, pp. 5-6. 

59 A/AC.10/51, p. 7. 

60 A/AC.10/SR.13, pp. 13-14. Professor Bartos (Yugoslavia) expressed similar 
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the powers of those bodies which might submit proposals to the ILC were 
not in some way defined, no question of legality or constitutionality was 
involved. Initiation of projects by the Commission itself not unnaturally 
commended itself to those who wished the work to proceed on scientific 
lines with as little political direction as possible. 

Professor Jessup (U.S.A.) pointed out that the Commission as proposed 
would be acting throughout subject to instructions from the General As- 
sembly, and that only the General Assembly could ask the Commission to 
prepare new international legislative projects. But undoubtedly, the other 
bodies would have suggestions to put forward, and it was desirable that 
those ideas should be studied by the Commission who would report to the 
General Assembly concerning them.*® 

Proposals containing the recommendation that the ILC should consider 
projects and draft conventions recommended by governments, other United 
Nations organs, Specialized Agencies, and those official bodies established 
by intergovernmental agreement to further the progressive development 
and codification of international law were accepted by a large majority. 

It was agreed that the ILC should be authorized to consult, if need be, 
any of the organs of the United Nations on any draft or projects the sub- 
ject-matter of which was relevant to the particular organ and it was recom- 
mended by a majority that in projects referred to the ILC by a competent 
organ of the United Nations, the ILC should be authorized, if it thinks it 
desirable, to make interim reports to the organ concerned prior to submit- 
ting its final report to the General Assembly. 

The question of the right of the ILC to consult with organizations, other 
than the organs of the United Nations and the specialized agencies, was 
raised in connection with the study of the methods of enlisting the assist- 
ance of such national and international bodies as might aid in its work. 
A minority of the Committee thought that the list of organizations to be 
consulted should be limited. Professor Koretsky maintained that not even 
organs of the United Nations should be given the right to concern them- 
selves with the task which belonged only to the General Assembly. On 
the other hand, Professor Jessup argued that while the right of initiating 
proposals to be submitted to the ILC should be limited to organs of the 
United Nations and to the specialized agencies, a broader view should be 
taken with regard to consultation.® 

The Committee by a majority recommended in its Report that the ILC 
should be authorized to consult any national or international organization, 
official or non-official, on any matter entrusted to it, if and when it believes 
that such a procedure might aid in the attainment of its objectives. It also 
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recommended that for the distribution of documents of the ILC, the 
Secretary-General, after consultation with the ILC, should draw up a list 
of national and international organizations dealing with questions of inter- 
national law.* 


The Second Session of the General Assembly 


The Report of the Committee on the Progressive Development of Inter- 
national Law and its Codification was presented to the General Assembly 
at its ninety-first meeting on September 23, 1947, and was referred by it to 
the Sixth Committee. 

After a general debate on September 25th and 26th, the Sixth Committee 
referred the Report to its Second Sub-Committee. 

At its first meeting, the Sub-Committee unanimously agreed that an 
International Law Commission should be established, but being divided in 
opinion as to whether that Commission should be elected during the present 
Session, it decided to consult the full Committee by an interim report. 
The Sixth Committee, after discussion, on October 2nd decided that though 
the Statute of the ILC should be adopted during the second Session, the 
election of its members should be postponed until the next session.®* 

After fifteen meetings, the Sub-Committee submitted proposals for the 
establishment of the International Law Commission and the draft Statute 
of that Commission to the Sixth Committee which approved the draft reso- 
lution and Statute.® 

On November 21, 1947, at its 123rd meeting, the resolution and the 
Statute were adopted by the General Assembly of the United Nations by 
44 votes to none, with 6 abstentions.”° The International Law Commission 
entrusted with the task of progressive development and codification of 
international law has thus been formally established. 

Concern had been expressed by a number of delegations at the delay 
which might be occasioned to the work by the failure to elect the members of 
the ILC during the Second Session of the General Assembly. The Sub- 
Committee therefore by a majority recommended that as an interim body to 


66 A/AC.10/51, p. 12. It was agreed that the Secretary-General in drawing up this 
list should take into account the resolutions of the General Assembly and of the 
Economie and Social Council concerning relations with Franco Spain and that the 
organizations which collaborated with the Nazis and Fascists should be excluded both 
from consultation and from the list. 

67 The Members of the Second Sub-Committee were as follows: Australia, Brazil, 
China, Colombia, Dominican Republic, France, Greece, Netherlands, Panama, Poland, 
Sweden, U.S.S.R., United Kingdom, United States, Yugoslavia. The Bureau of the 
Second Sub-Committee was composed of: Mr. Liu Chieh (China) Chairman; Professor 
J. P. A. Francois (Netherlands) Rapporteur. 
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carry on the work pending the election at the Third Session, the former 
Committee which met in May and June, 1947, should be continued.”* The 
Sixth Committee however rejected the recommendation of the Sub-Commit- 
tee 7? and adopted instead a proposal submitted by the delegation of 
France,” to the effect that the Secretariat be entrusted with the preparatory 
work for the ILC. The Resolution as passed unanimously by the General 
Assembly on 21 November 1947 therefore instructs the Secretary-General to 
do the necessary preparatory work for the beginning of the activity of the 
ILC, particularly with regard to the questions referred to it by the Second 
Session of the General Assembly, such as the draft Declaration of the 
Rights and Duties of States. 

The chief problems which arose in the Committee for the Progressive 
Development of International Law and its Codification were reviewed by 
the Second Sub-Committee of the Sixth Committee on the basis of the Re- 
port of the former Committee. The general pattern of the recommenda- 
tions in this Report was preserved but some modifications were introduced. 


1. Distinction between ‘‘Progressive Development’’ and ‘‘Codification’’ 


In the Sub-Committee to which the Report of the Committee on the 
Progressive Development of International Law and its Codification was 
referred, although some representatives considered that a distinction be- 
tween progressive development of international law on the one hand and its 
codification on the other hand could not be maintained in theory, there was 
a general feeling that for the reasons given in the Report, where the dis- 
tinction is made ‘‘for convenience of reference,’’ the distinction as phrased 
in paragraph 7 of the Report could be accepted as a working formula.”* 
And indeed the distinction is also made in the Statute of the International 
Law Commission as approved by the General Assembly (Article 15 and 
fol.) .75 


2. Problem of Methods: Convention or Restatement 


The opposing views with regard to the question whether the method of 
international conventions should be used either exclusively, or whether, 
for the purposes of codification, i.e. for the formulation and systematization 
of existing law, the method of scientific restatement might be used also, 
were maintained throughout the discussions in the Sub-Committee,”* and 
the minority view, according to which only the method of international 
conventions should be used over the whole field, found again expression in 


71 A/C.6/194. 

72 A/C.6/SR.59. 
73 A/C.6/196; A/C.6/SR.57, pp. 4-5. 

74 See the Sub-Committee’s report to the Sixth Committee, A/C.6/193, pp. 9 and 12. 
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the meeting of the Sixth Committee in amendments proposed by the Soviet 
Delegation.”* 

According to the majority view, the convention method only should be 
used for the progressive development of international law, but for codifica- 
tion other methods are allowable and, in the opinion of some delegations, 
even preferable.** Under Article 23 of the Statute the International Law 
Commission is authorized, after having prepared a draft under its pro- 
cedure for codification (Article 18 and fol.), to recommend to the General 
Assembly either (a) to take no action, the ILC’s report having already 
been published, or (b) to take note of or adopt the report by resolution, 
or (c) to recommend the draft to Members with a view to the conclusion 
of a convention or (d) to convoke a conference to conclude a convention.”® 

The Report of the Committee on the Progressive Development of Inter- 
national Law and its Codification in paragraph 15 (b) recommended that 
one form of action which the General Assembly might take in the field of 
codification was that it ‘‘should adopt all or part of the ILC’s report by 
resolution.’’*° In the Sub-Committee, however, doubts were expressed 
with regard to the value of such adoption and some members even con- 
sidered that this power of the General Assembly to adopt or reject ILC 
texts would introduce into the work of codification that very political 
element which it was hoped to remove. The Sub-Committee proposed to 
replace the term by the wording: ‘‘should take note of the report by 
resolution.’’** In the Sixth Committee, however, the word ‘‘adopt’’ was 
reinstated and added to the Sub-Committee’s text.** 

It was generally understood that such an adoption does not give to a 
draft any legal binding force. It implies only that a majority of the 


77 A/C.6/199, Nos. 4 and 8. 
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General Assembly has expressed its approval of the draft. Such a draft 
may therefore be considered adopted by the General Assembly, unless it 
wishes to go further by making a recommendation for the conclusion of a 
convention based upon such a draft. 

This point seems to be among the principal objections which prevented 
the Sixth Committee’s report and draft resolution from gaining universal 
approval in the General Assembly, six countries having abstained from 
voting.** The arguments invoked for the objection were the same as those 
used in the meetings of the Committee on Progressive Development of 
International Law and its Codification. 


3. Organization of the International Law Commission (ILC) 


As regards the organization of the ILC the Statute as adopted by the 
General Assembly varies in some respects from the recommendations in the 
Report of the Committee on Progressive Development of International 
Law and its Codification. As far as the ILC’s composition is concerned, 
perhaps the most important deviation from these recommendations is that 
the members of the ILC shall not render full-time service, but shall meet 
in sessions. This was already a foregone conclusion when the Sixth Com- 
mittee held a general debate on the Report, where many voices were heard 
in support of part-time service, not a single representative raising a plea 
for full-time service. It was generally felt that the whole set-up as 
envisaged in that Report was too elaborate and costly, whilts several delega- 
tions feared that such eminent lawyers as are required for the task of the 
ILC would not be willing to accept office if they would have to give up all 
their other activities.** The recommendation that the members of the 
ILC be elected by the General Assembly and the Security Council in ac- 
cordance with procedure comparable to that laid down in the Statute of 
the International Court of Justice for the election of the judges was also 
modified in that election by the General Assembly only was substituted.* 

Whilst in aforesaid Report no recommendation was made with regard to 
the nationality of ILC members except that no two of them may be 
nationals of the same State,** the Sub-Committee by a majority decision 
proposed an additional requirement that only nationals of States Members 
of the United Nations would be eligible for election.*” The view of the 
majority was that admission of nationals of non-Member States to a Com- 
mission whose task would consist primarily in the development and codifica- 
tion of international law among States Members of the United Nations 

83 Journal of the General Assembly No. 60, 21 November 1947, pp. 2-3; A/P.V.123, 
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would complicate matters, and the fear was even expressed that such 
members might uphold ideas contrary to the Principles and Purposes of the 
United Nations. The minority considered that the General Assembly 
would take care that no undesirable persons were elected. However, the 
Sixth Committee, on a proposal of the United Kingdom, deleted the relevant 
provision from the draft Statute by a vote of nineteen in favor, fifteen 
against.** Consequently nationals of non-Member States may be elected. 

As to the election procedure a minor deviation from the Report is that 
the Member States may nominate as their candidates two of their own 
nationals and two nationals of other States (Article 4 of the Statute) ,*° 
whereas the Report had proposed a maximum of eight nationals of other 
States (paragraph 5 (a)).°° Also the recommendation to Governments to 
consult their highest courts of justice, legal faculties, ete. was not taken 
over in the Statute. 

With regard to the filling of casual vacancies, the Report’s proposal 
that this might be done by the Security Council from a list of persons 
nominated by the ILC from the original panel of candidates ** was replaced 
by the simple rule that the ILC itself shall fill the vacancy having due 
regard to the requirements for membership as laid down in the Statute. 
As the Security Council was not to take part in the election of the ILC 
members, it follows that it would not be the proper organ for the filling of 
vacancies. It was finally decided that the ILC should itself fill such 
vacancies. 

With regard to the functions of the ILC the Report envisaged that the 
ILC would deal with public, private and penal international law, but it 
recommended that, in the field of private international law, the ILC should 
consider the appropriateness of consultation with the Netherlands Govern- 
ment so as not to detract from the valuable work done by the Hague 
Conference on Private International Law and to avoid duplication. 
However, chiefly on account of the practical consideration that it would 
complicate the election of the ILC, if, as well as the representation of ‘‘the 
main forms of civilization and the principal legal systems of the world,”’ 
an equal distribution of experts in public and in private international law 
should also be necessary, it was decided that the ILC should concern itself 
primarily with public international law, but was not precluded from 
entering the field of private international law.” 
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As to the procedure which the ILC will have to follow, although not 
rigidly,®® in the carrying out of its functions, on the whole the reecommenda- 
tions of the Report were adopted. 

One of the major changes is that rapporteurs and members of sub-com- 
mittees must be appointed from amongst the members of the ILC,** whilst 
the Report had recommended that in certain cases the ILC should be free 
to go outside its own membership.*’ On some points the Statute’s pro- 
visions as to procedure are less detailed than the recommendations in the 
Report. Two of the recommendations were not taken over, viz. that the 
ILC should consider ways and means of bringing about improvements in 
the technique of multipartite conventions and of encouraging the ratifica- 
tion of and accession to multipartite conventions already concluded.** On 
the recommendation regarding uniform clauses of multipartite conventions, 
some delegates, while admitting that the ILC might not be the most suitable 
body to deal with the matter, drew attention to the need for this task being 
carried out in one way or another.®® It was, however, provided that the 
ILC should consider ways and means for making the evidence of customary 
international law more readily available, such as the collection and publica- 
tion of documents concerning state practice and of the decisions of national 
and international courts on questions of international law.?°° 


4. Relationship of the ILC to other Bodies 


The ILC being the body set up to assist the General Assembly in carrying 
out the task entrusted to it by Article 13, 1(a), of the Charter, it is obvious 
that it should in the first place occupy itself with the instructions given it 
by the General Assembly. Indeed, some delegations favored the idea that 
it should accept instructions from the General Assembly exclusively.’™ 
The majority, however, considered that for the purpose of the development 
of international law the ILC should also consider proposals and drafts 
submitted by Member States, United Nations organs other than the General 
Assembly, specialized agencies and official bodies established by inter- 
national agreement to encourage the progressive development of inter- 
national law and its codification (Article 17 of the Statute).1°* In such 
cases the ILC shall, if it deems it appropriate, make the preliminary study 
and report to the General Assembly, which may invite it to proceed with 
the work. 

In the field of codification the ILC has been given the duty to survey 

95 A/C.6/193, p. 8. 
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the whole field of international law with a view to selecting topics for 
codification. Where it considers that codification of a topic is desirable, it 
is to submit its recommendations to the General Assembly (Article 18).*° 

Consultation with other United Nations organs (Article 25), scientific 
institutions and individual experts (Article 16 (e) and Article 21), 
national or international organizations, official or non-official (Article 26), 
is widely allowed.’ In this respect the original recommendations were 
adopted with only minor modifications. 


The Formulation of the Nuremberg Principles 


The matter of the formulation of the Nuremberg principles was placed 
before the Sixth Committee of the General Assembly during the second 
part of its first session in the form of a draft resolution submitted by the 
delegation of the United States °° and as part of the comprehensive task in 
the field of development and codification of international law. 

On the basis of the report of the Sixth Committee the General Assembly 
adopted on 11 December 1946 a resolution affirming said principles and 
directing the Committee on the Progressive Development of International 
Law and its Codification to treat as a matter of primary importance plans 
for the formulation, in the context of a general codification of offenses 
against the peace and security of mankind, or of an international criminal 
code, or the principles recognized in the Charter and judgment of the 
Nuremberg Tribunal.’ 

When the Committee took up the matter, opinions were divided as to 
whether under its terms of reference it was to study only methods or plans 
for the formulation of the principles in question or to undertake the consider- 
ation of substantive provisions. The latter point of view found its principal 
supporter in Professor Donnedieu de Vabres, the representative of France, 
who submitted a memorandum?” in which he dwelt on the principles 
which could be found in the Nuremberg Charter and judgment: (1) the 
supremacy of international law over municipal law in the international 
penal sphere; (2) the applicability of international penal law to individuals 
and the jurisdiction of international criminal courts in respect of charges 
brought against individuals, without excluding penal responsibility of the 
criminal State; (3) no penal immunity based on the official position of the 
offender or on the orders he may have received from a superior; (4) the 
criminal nature of any war of aggression; (5) war crimes involving viola- 
tions of the laws of warfare as embodied in the Hague Conventions. How- 
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ever, the majority of the Committee considered that its function was to 
deal with methods and not with the formulation of substantive rules.’ 

With this restricted task the Committee continued the discussion on the 
basis of a proposal submitted by Professor Jessup.*” In this proposal due 
account was taken of the fact that the General Assembly considered the 
formulation of the Nuremberg principles as of primary importance, but 
also that the task of preparing a general codification of offenses against the 
peace and security of mankind or an international criminal code, which the 
General Assembly resolution likewise envisages, would necessarily take 
considerable time. It therefore suggested that the future International 
Law Commission should prepare a draft convention containing the Nurem- 
berg principles without awaiting the preparation of the codification of of- 
fenses against peace and security of mankind or that of an international 
criminal code, that the preparation of these codes could be begun at the 
same time but independently of the Nuremberg principles and that upon 
completion of said codes or either of them the question of including therein 
the provisions of the convention on the Nuremberg principles could be 
considered. 

In the course of the discussions,’?° questions arose as to the interpreta- 
tion of the term ‘‘international criminal code’’ as used in the General 
Assembly Resolution. In the opinion of Professor Koretsky, the General 
Assembly had not intended that an international criminal code should be 
prepared, but only that, if such a code were prepared, the place of the 
Nuremberg principles therein should be indicated.*™ 

Professor Donnedieu de Vabres pointed out that a complete international 
criminal code would include, but would not be confined to, offenses against 
the peace and security of mankind and the principles of Nuremberg. An 
international criminal code would be concerned with every crime in which 
there was an international element, but the offenses against the peace and 
security of mankind and the Nuremberg principles belonged to that type of 
criminal law which he designated as ‘‘inter-étatique.’’ 11” 

The Committee finally recommended to the General Assembly that the 
ILC should be invited to prepare: (a) A draft convention incorporating 
the principles of international law recognized by the Charter of the Nurem- 
berg Tribunal and by the judgment of that Tribunal, and (b) A detailed 
draft plan of general codification of offenses against the peace and security 
of mankind in such a manner that the plan should clearly indicate the 
place to be accorded to the principles mentioned in subparagraph (a). 
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The Committee recorded as its opinion that this task would not preclude 
the ILC from drafting in due course a code of international penal law.*** 

The Committee also considered the question of the creation of an inter- 
national criminal judicial authority raised by the representative of France 
and elaborated by him in a memorandum which he submitted to the Com- 
mittee.11* The members agreed that, as it had been decided that under its 
terms of reference it was restricted to a study of methods, it was a fortiori 
precluded from taking up this matter which was not even mentioned in 
its terms of reference.*> However, the Committee decided that it was 
not precluded from drawing the attention of the General Assembly to the 
fact that the implementation of the principles of the Charter of the Nurem- 
berg Tribunal and its judgment, as well as the punishment of other inter- 
national crimes which may be recognized as such by international mul- 
tipartite conventions, may render desirable the existence of an international 
judicial authority to exercise jurisdiction over such crimes.'® 

The second Sub-Committee of the Sixth Committee of the General As- 
sembly examined the report of the Committee on the Progressive Develop- 
ment of International Law and its Codification regarding this matter, both 
as a separate item on its agenda and in connection with a proposal to have 
an interim body function until the election of the members of the ILC. 
A majority of the Sub-Committee considered, however, that this matter 
should be referred to the ILC direct. An argument supported by several 
representatives was that this work should be held over until the present 
trials of war criminals were further advanced. It was further decided that 
the ILC should not restrict itself to a mere plan of codification of offenses 
against the peace and security of mankind, but should prepare a draft 
eode. The draft resolution of the Sub-Committee '** which directed the 
ILC to ‘‘prepare a draft convention incorporating’’ the principles of the 
Charter of the Nuremberg Tribunal and Judgment of the Tribunal was 
amended by the Sixth Committee to read that the ILC should ‘‘formulate’’ 
these principles. Thus all possibilities are left open as to the form in 
which the principles are to be laid down. The draft resolution as amended 
was approved by the General Assembly on 21 November 1947 **® by forty- 
two votes to one, with eight abstentions. 


The Draft Declaration of the Rights and Duties of States 


During the First Part of the First Session of the General Assembly the 
delegation of Panama submitted for consideration a draft Declaration on 
Rights and Duties of States.14® After a discussion by its First (Political) 

113 A/332. 

114 A/AC.10/21. 

115 Memorandum of the U. 8. Representative, A/AC.10/36, p. 5. 

116 A/AC.10/SR.21 and A/332, p. 2. 

117 A/C.6/180/Rev. 1. 

118 A/505. 

119 A/19 and A/19/Corr. 1; A/101; A/170; A/285 and A/28/285/Corr. 1. 
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Committee during the Second Part of its First Session the General Assembly 
by resolution of 11 December 1946 ?*° decided to request comments and 
observations on this draft from all Member States and from national and 
international bodies concerned with international law. The comments and 
observations were to be transmitted to the Committee on the Progressive 
Development of International Law and its Codification which was to report 
thereon to the Second Session of the General Assembly. 

The Committee, however, considered that the magnitude of the task and 
the limited number of replies from governments and organizations to the 
request for comments *** indicated that the question of substance should 
not be examined immediately but that further study of the question should 
be left to the ILC, which should use the draft Declaration proposed by 
Panama as one of the bases of their work.*** 

The second Sub-Committee of the Sixth Committee of the General As- 
sembly during its Second Session, to which this matter was referred, con- 
sidered that it should not be subject to further postponement and proposed 
that it be now entrusted to the interim organ which the Sub-Committee 
recommended should be set up to prepare the work for the ILC.'** How- 
ever, the Sixth Committee rejected the proposal for an interim organ,'** 
and adopted a French proposal that the Secretariat be entrusted with the 
preparatory work for the ILC.’ Accordingly the draft resolution 
finally proposed to the General Assembly and adopted by it on 21 Novem- 
ber 1947, with five negative votes,'*7 requests the Secretary-General to 
undertake the necessary preparatory work and instructs the ILC to pre- 
pare a draft declaration on the rights and duties of States taking as a basis 
of discussion the Panamanian draft and taking into consideration other 
documents and drafts on this subject. The resolution also requests the 
Secretary-General to draw the attention of the States to the desirability of 
submitting their comments and observations without delay. 


Genocide 


The General Assembly during both its First and Second Sessions also 
considered the crime of genocide.**® 


120 Resolutions adopted by the General Assembly during the Second Part of its First 
Session, p. 62, Resolution 38 (1). 

121 A/AC.10/39; A/AC.10/39/Add. 1; Add. 2; Add. 2/Corr. 1. 

122 A/AC.10/SR.22; A/AC.10/SR.25; A/AC.10/53; A/333. 

123 A/C.6/181/Rev. 1. 

124 A/C.6/SR.59, pp. 1-4. 

125 A/C.6/196; SR.59, pp. 4-5. 

126 A /508. 

127 Journal of the General Assembly, Second Session, No. 60, p. 3; A/P.V./123, 
pp. 141-150. 

128 For an account of the discussion of this subject during the Second Part of the 
First Session see Raphael Lemkin, ‘‘Genocide as a Crime under International Law,’’ 
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By Resolution of 11 December 1946, the General Assembly condemned 
genocide as a crime under international law, and requested the Economic 
and Social Council to undertake the necessary studies with a view to draw- 
ing up a draft convention.12® The Economie and Social Council, by 
Resolution of 28 March 1947, instructed the Secretary-General to undertake, 
with the assistance of experts in the field of international and criminal law, 
the necessary studies for drawing up such a draft convention, and, after 
consultation with the General Assembly’s Committee on the Development 
and Codification of International Law, and, if possible, with the Commis- 
sion on Human Rights, to submit it to the next session of the Economic 
and Social Council. The Secretary-General accordingly prepared a draft 
convention which he transmitted to the Committee.%® In view, however, 
of the fact that comments from Member Governments were not yet avail- 
able, the Committee felt itself unable to express any opinion on the mat- 
ter.°! At its Fifth Session on 6 August 1947 the Economie and Social 
Council adopted a resolution instructing the Secretary-General to obtain 
the comments of Member Governments, and, in the meanwhile, to transmit 
the draft convention to the General Assembly.?** 

On 23 September 1947, at its 91st Meeting, the General Assembly referred 
the report of the Economie and Social Council on this matter to the Sixth 
Committee. 

The Sixth Committee, after considerable discussion, referred the question 
of the procedure to be followed to its Second Sub-Committee, the substance 
of whose report was adopted by the Sixth Committee, and embodied in the 
resolution on genocide adopted by the General Assembly on 21 November 
1947,188 

In this Resolution the General Assembly reaffirmed its Resolution 96 
(1) of 11 December 1946 on the crime of genocide, and declared that geno- 
cide is an international crime. entailing national and international re- 
sponsibility on the part of individuals and states, but noting that a large 
majority of the governments of Members of the United Nations had not 
yet submitted their observations on the draft convention prepared by the 


this JOURNAL, Vol. 41 (1947), p. 145; also Wellington Koo, Jr., ‘‘Some Aspects of the 
Work of the Legal Committee of the General Assembly during the Second Part of the 
First Session,’’ cited above, note 11, at p. 640. 

129 Resolutions adopted by the General Assembly during the Second Part of its First 
Session, p. 188. Resolution 96 (I). 

130 Letter of -the Secretary-General, 10 June 1947, UN Document A/AC.10/47; text 
of Draft Convention, A/AC.10/41, A/AC.10/42/Rev. 1 and Add. 1. 

131 Letter of Chairman of the Committee to the Secretary-General, 17 June 1947, UN 
Document A/AC.10/55. 

132 Resolution 77 (V), UN Document, E/573; A/362. 

133 Report of the Sixth Committee, A/510, as amended by Joint Amendment of Cuba, 
Egypt, and Panama (A/512), an Amendment of China (A/514): A/P.V./123, p. 161 
and fol. 
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Secretariat, requested the Economie and Social Council to continue its 
work, to proceed with the completion of a convention, taking into account 
that the ILC had been charged with the formulation of the principles of 
the Nuremberg Tribunal, as well as the preparation of a draft code of 
offenses against peace and security, and to submit a report and convention 
to the Third Session of the General Assembly. 


Teaching of International Law 


At the Second Session of the General Assembly a proposal was sub- 
mitted to the Sixth Committee by the delegation of Bolivia that the General 
Assembly should request the governments of Member States to take ap- 
propriate measures to extend the teaching of international law in all its 
phases, in the universities and higher educational institutions of each 
country over which such governments might have influence or control, or 
to initiate such teaching where it is not yet provided, and, in particular, to 
promote similar teaching regarding the aims, purposes, structure and opera- 
tion of the United Nations.‘*** The Member Governments were to be further 
requested to give to the Secretary-General the fullest possible codperation 
with a view to facilitating the preparatory work on the development of 
International Law and its codification and to support any individual and 
private effort to these ends undertaken in their countries. 

These proposals were accepted by the Sixth Committee and adopted 
unanimously by resolution of the General Assembly at its 123rd Plenary 
Meeting on 21 November 1947.1*5 


Conclusion 


In the work of the General Assembly in discharge of its duties under 
Article 13, 1(a), of the Charter, an important stage has, therefore, just 
been completed. A fresh start has now been made in the revitalization and 
strengthening of international law. The movement for the codification of 
international law has been given a new stimulus after a lapse of almost two 
decades since the failure of the Hague Conference of 1930. A new stand- 
ing commission has been set up to assist the General Assembly in the per- 
formance of this task. This body is to consist, when the election of its 
members has taken place at the third session of the General Assembly in 
1948, of international jurists of recognized competence, who will act in their 
individual capacities and not as governmental representatives. They are 
appointed for a fixed term but on a part-time basis, and in this respect the 
nature of their service differs from that of the judges of the International 
Court of Justice, who have to devote themselves to full-time service. A 
greater share of the research work inevitably involved will therefore fall 


134 A/AC.6/178. 
135 Report of the Sixth Committee, A/509. A/P.V./123, pp. 156-160. 


THE GENERAL ASSEMBLY AND INTERNATIONAL LAW 97 


upon the Secretariat of the United Nations, working under the direction of 
the ILC *** and with the codperation of organizations throughout the world, 
which are concerned with international law. 

The success of the work undertaken will depend not only upon the 
manner in which the members of the ILC, and those working with them, 
perform their task, but also upon factors of a more general character beyond 
the sphere of the ILC itself. Should the faith of those who have labored to 
bring into being this new commission have proved justified, the ILC may 
take its place as a permanent organ of the General Assembly and constitute 
an influential factor in international organization. 


136 This was fully realized by those delegations who proposed in the Sixth Committee 
of the General Assembly during the second session that the members of the ILC should 
work on a part-time basis instead of on a full-time basis as originally recommended. 
Several representatives urged that since the ILC was to work on a part-time basis ‘‘it 
would have to be assisted by a Secretariat which would not only act as an administrative 
body but would constitute a center of scientific research.’’ UN Doc. A/C.6/193, p. 7. 
The report of the Second Sub-Committee states that ‘‘the Secretary-General should be 
asked to place at the disposal of the ILC such personnel and facilities as the Commis- 
sion desired for discharging its functions and the Secretary-General thought practical 
for helping the ILC in this task. The Sub-Committee would not rule out the possibility 
that for this purpose the Secretary-General might have to engage temporarily certain 
experts on matters to be dealt with by the ILC.’’ A/C.6/193, p. 7. See also Article 14 
of the Statute of the ILC, A/504, p. 4. 


EDITORIAL COMMENT 


JOHN BASSETT MOORE 


Judge Moore was born December 3, 1860, in Smyrna, Delaware, and died 
in New York City on November 13, 1947. He thus lived to be nearly 
eighty-seven years old and leaves behind a memory as the greatest authority 
on international law and as a character that became the envy of all who 
knew him. His ethical standards were so high as to win the admiration 
of all those who appreciated him. 

Mr. Moore’s contributions to human welfare were almost unlimited in 
number. His first public engagement was from 1885 to 1891 in the De- 
partment of State. After passing a Civil Service examination, he was 
selected by Secretary Bayard as a law clerk. Soon all the affairs of the 
Department drifted instinctively into Mr. Moore’s hands. His first in- 
struction was in connection with the Hale Claim in Buenos Aires. When 
Mr. Bayard read the proposed note of instruction and found himself un- 
able to suggest any change in it, he knew at once that he had found a 
genius. Mr. Moore was in turn the Secretary for the North Atlantic 
Fisheries Commission, for the Samoan Condominium, and for various other 
commissions centering in the Department of State. He began the prepara- 
tion of a Digest of International Arbitrations as a proposed supplement 
to Wharton’s Digest, but the work soon developed into a six-volume study 
of the arbitrations which man has undertaken in his more deliberate and 
peaceful moments. Forever afterwards Mr. Moore remained a pioneer in 
international arbitration and became a devotee of peace. He soon, by 
virtue of the profundity of his knowledge, became the unquestioned au- 
thority on international law in all its phases. The International Adjudi- 
cations, of which seven volumes appeared before his death, are in a sense 
a revised edition of his original work. This work enlisted all the scientific 
devotion of this great student, and though much sought after as a practical 
man of affairs, science always engaged his major affection. 

In 1890 Mr. Moore married Helen Frances Toland of Philadelphia, and 
Mrs. Moore continued to grace his life and add sweetness to all his affairs 
by a devotion that lasted until his dying day. Three daughters of the 
marriage are now themselves married and added numerous grandchildren 
to Mr. Moore’s cup of happiness. Undoubtedly his domestic bliss had 
much to do with his capacity to work. 

In the early nineties he realized that President Cleveland was getting 
beyond his depth in espousing the cause of Venezuela in the controversy 
with Great Britain concerning British Guiana. Mr. Moore determined to 
get the facts before President Cleveland and did so in a letter written to 
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his Postmaster General. When Cleveland observed what he had been 
doing, he at once reversed his position, and thus peace with Great Britain 
was assured. Mr. Moore worked closely with Secretary Gresham just be- 
fore the latter’s unfortunate death. Mr. Gresham has left us some ap- 
preciation of Mr. Moore’s greatness. 

In 1898 he was called back to the Department as Assistant Secretary 
and later in that year was appointed by President McKinley as Counsel 
and Secretary of the Commission which drew up the treaty with Spain. 
As can well be imagined, the laboring oar was pulled by Mr. Moore. I 
would say that this was the last peace treaty ever made, being in no sense 
comparable with that of Versailles. 

When Mr. Moore came back from Paris he at once entered into the 
closest relationship with Secretary Hay, notably in the Boxer Rebellion 
case in which Mr. Moore directed the instructions to Mr. Conger at Peking 
and also in the instructions issued to Mr. Swensen in Copenhagen in con- 
nection with the purchase of the Danish West Indies. Had Mr. Moore’s 
proposals been accepted, we should have acquired the Virgin Islands for 
four million dollars. As it is they cost the United States twenty-five mil- 
lions in 1916. 

Mr. Moore is perhaps best known to the general public by his standard 
work, the Digest of International Law, of which eight volumes appeared 
in 1906. So heavily had this work fallen on Mr. Moore’s shoulders that he 
suffered a nervous breakdown after completion of the work. He then was 
stimulated to partake of a vacation—almost the first in his life—lasting 
over two years. He traveled much of the time and acquired useful in- 
formation of Europe and the Near East—information which helped him 
maintain his balance when in 1914 the European nations went to war. 
Throughout his life he considered the 1914 war unnecessary and blamed 
Woodrow Wilson and his inexperience in international affairs for its 
development. 

In 1913 Mr. Moore permitted himself to be persuaded to return to the 
Department with the rank of Counselor. He well knew the difficulties be- 
fore him, but he was wont to say that the longer he knew Wilson the less 
he thought of him, whereas the longer he knew Bryan the more he thought 
of him. 

Having committed himself only for a year, it was not too hard for Mr. 
Moore to leave the Department in the spring of 1914. He was dismayed 
by President Wilson’s ineptitude in dealing with Huerta in Mexico. In 
the summer of 1914, the European war began and Mr. Moore was over- 
whelmed by clients seeking his expert knowledge. Mr. Moore did his 
level best to keep Woodrow Wilson straight on neutrality problems and 
particularly on the position of armed merchantmen, but it was too dif- 
ficult for him to debate with President Wilson, and most of his advice was 
not taken. In due time we became a party to the war on legal grounds 
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which cannot stand the light of examination. Mr. Moore acted like a good 
soldier and respected the Presidency of the United States. Not a sign can 
be found in Mr. Moore’s writings which indicates his personal disappoint- 
ment with Wilson, but the Chairman of the Foreign Relations Committee, 
William Stone, recognized the fact that in following Wilson into the 
European war we were abondoning the American tradition. 

In 1910 he was a member of the American Delegation to the Fourth 
Inter-American Conference at Buenos Aires, and in 1912 served on the 
Commission of Jurists at Rio de Janeiro. During the war Mr. Moore was 
on the Executive Committee of the American Red Cross and head of the 
New York office. He also was Vice-Chairman of the Inter-American High 
Commission established at the Inter-American Financial Congress, and 
throughout its active career did the major work of organizing the office. 

Mr. Moore, who had read much all his life, was not enamored of the 
League of Nations, which he regarded as a flimsy device to hold down the 
status quo. His article in Duggan’s ‘‘The League of Nations, the Prin- 
ciple and the Practice’’ is still the classical criticism of that institution. 

To Mr. Moore’s great surprise, he was elected a Judge of the Permanent 
Court of International Justice in 1921. Mr. Root had advised his col- 
leagues in Europe that Mr. Moore would be much more useful than he. 
‘*He has an accurate mind, great learning in international law, and practi- 
eal experience in international affairs. .. .’’ As in the case of all his ap- 
pointments, Mr. Moore took the assignment seriously and soon became 
known as the principal Judge of the Court. It was not only his profound 
knowledge of international law, but his proverbial tact, that soon won him 
the esteem of all his colleagues. He declined the presidency of the Court 
on more than one occasion, believing that such an office should not be given 
an overseas judge. 

In 1922/23 Mr. Moore presided over the Conference to deal with the 
subject of the use of radio and aircraft in time of war. In 1924 he retired 
from his professorship at Columbia, and in 1928 he resigned as Judge of 
the Court, in order to devote himself exclusively to his scientific obligations. 

Although illness caused his retirement as a student from the University 
of Virginia, the universities of this country later vied with each other in 
showering Mr. Moore with honorary doctorates in law. In 1927 he was 
the recipient of the Theodore Roosevelt Medal. It may not be generally 
known that he furnished Theodore Roosevelt with an argument in advance 
justifying the subsequent seizure of the strip known as the Canal Zone. 
From 1928 on until the Carnegie subvention was withdrawn he devoted 
himself to the International Adjudications. After January, 1944, when 
he suffered a heart attack, he was not capable of working any longer, but 
his pioneer work stands as a monument to one of the greatest thinkers the 
world has ever known. Mention might be made of the fact that the trus- 
tees of the Equitable Life Insurance Company took a secret vote as to who 
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in their ranks was the best story-teller. Mr. Moore received every vote but 
his own, and the writer can remember that a friendship of forty years left 
Mr. Moore with a fund of anecdotes that was by no means exhausted by 
time. Mr. Hackworth, the former Legal Adviser of the Department of 
State, often sought Mr. Moore’s advice, from which F. D. R. might have 
profited greatly. Mr. Hackworth is wont to say that in Mr. Moore’s pres- 
ence he felt that he was in the presence of the Pope. If so, it was a 
humorous Pope, because Mr. Moore had the charming facility of clothing 
his profound thought in the material of an anecdote. That charm died only 
with the man himself. It has fascinated many friends and students who 
sat at his knee with undisguised reverence. In writing for the American 
Bar Association Journal on Mr. Moore’s life, the writer affirmed the fol- 
lowing estimate of the man: 


Not without reason did John Bassett Moore become the master of 
international law and the acknowledged dean of the profession. 
Throughout his life he exhibited a high character, an enviable knowl- 
edge of private and of public law and of history, an appreciation of 
human and national psychology, great industry, the courtesy of an 
innate diplomat, objectivity, tact, tolerance, deference, unusual mod- 
esty, and a rich fund of humor. 

EpwiIn BorcHarpD 


FINDING INTERNATIONAL LAW 


The availability of materials on international law is an unremitting 
problem for those who work in the field. While at times the problem may 
be merely one of knowing what to look for and where to look, more often 
the difficulty lies in the fact that materials are not readily accessible. 
With reference to the first difficulty, Clyde Eagleton has recently pointed 
out that, since lawyers are supposed to know all about law, the ignorance 
and skepticism about international law exhibited by the average prac- 
titioner has naturally influenced laymen.’ It is unfortunately true that 
lawyers do not always recognize international law when they have resort 
to its principles to win a case. The tools employed by the practicing lawyer 
sometimes tend to conceal from him the fact that the municipal law upon 
which he relies embodies the requirements of international law. For 
example, the General Digest for the years 1941-1942 listed only 42 de- 
cisions under the rubric ‘‘International Law.’’ By making his own index 
and by diligent effort, the writer was able to discover a total of 124 cases 
decided by United States courts during that period in which the decision 
turned upon some question of international law. Most of these cases are 


1 This JOURNAL, Vol. 41 (1947), p. 438. See R. H. Smith in same, p. 906. 

2 These cases are reported or digested in Lauterpacht’s Annual Digest and Reports of 
Public International Law Cases, 1941-1942. For 1943-44 the General Digest lists 40 
cases under ‘‘ International Law.’’ The writer has collected 74 for the same period for 
inclusion in the 1943-44 Annual Digest. 
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indexed in the General Digest under such rubrics as ‘‘Admiralty,’’ 
‘*Courts,’’ ‘Criminal Law,’’ ‘‘Shipping,’’ or ‘‘War,’’ although some are 
readily recognizable as international law under labels such as ‘‘ Aliens,’’ 
‘‘ Ambassadors and Consuls,’’ or ‘‘Treaties.’’ Some of the cases listed in 
the General Digest as ‘‘International Law’’ have no apparent relation to 
that subject, which may suggest that all that glitters is not gold. 

Courts have found it possible to give judicial enforcement to many a 
principle of international law without the necessity of referring by name 
to international law in the opinion.* The ‘‘reception’’ of international 
law into national law probably explains this lack of recognition. The 
national judge or the practicing lawyer can frequently content himself 
with the view that it is municipal law which is being applied, without being 
more than dimly aware that the law of the land is frequently required on 
the basis of some international obligation assumed by the State under 
treaty or customary international law. Those who worry excessively about 
the problem of enforcing international law might well inform themselves 
of its unspectacular day-by-day enforcement by municipal courts as the 
law of the land. 

The institution by this JourNaL of a Department through which a de- 
liberate and comprehensive effort will be made to report, digest, or cite 
cases involving questions of international law is welcome and will fill a 
long-felt need. Looking beyond what is at present contemplated, it would 
be of inestimable value to the international lawyer if some day he could 
expect an International Law Reporter, perhaps along the lines of American 
Maritime Cases or U. 8S. Aviation Reports. 

However, it is the inaccessibility of materials which presents the greatest 
difficulty. For decisions of foreign courts we are largely indebted to 
Lauterpacht’s Annual Digest and Reports of Public International Law 
Cases. The problem here is not merely the difficulty of collecting cases— 
a task for which national correspondents familiar with national sources 
and official and unofficial reports are essential—but of translating them so 
as to make them a ready tool. For the years 1919-1942 the Annual Digest 
has digested or reported more than 2900 cases. The recent tendency to 
include more verbatim reports and fewer digests is to be welcomed. Per- 
haps official support and financing through the United Nations might 
develop the undertaking into a genuine International Law Reporter. 

Similarly, the United Nations might promote or sponsor the compilation 
of national digests of State practice comparable to the Digest of Inter- 
national Law prepared by John Bassett Moore and the work of similar 


3 See, for example, Viereck v. U.S., 130 F. 2d 945; U.S. v. Kelly, 51 F. Supp. 362. 

4 Even international tribunals have fallen into this practice. Note the few references 
to international law in the decisions of the American and Panamanian General Claims 
Arbitration under the Conventions of 1926 and 1932. Report of Bert L. Hunt, Depart- 
ment of State Arbitration Series, No. 6. 
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character by Green H. Hackworth.’ Special studies like Arnold D. Me- 
Nair’s The Law of Treaties—British Practice and Opinions are needed.® 
Collections of national constitutional provisions, legislation, and regulations 
dealing with such topics as treaty-making, the relation between inter- 
national law and municipal law, the protection of aliens, and human rights ’ 
would be of invaluable aid to the international lawyer. 

Collections such as the Fontes Juris Gentium have served a useful pur- 
pose either as a handy index or (particularly in the volumes which digest 
the diplomatic correspondence of European States) as a convenient source- 
book. Walter Schiffer’s Répertoire of Questions of General International 
Law Before the League of Nations, 1920-1940 (Geneva Research Centre, 
1942) provides a useful guide to League of Nations documents which deal 
with international law. A comparable guide for United Nations documents 
will soon become essential. 

Existing treaty collections such as those of Martens, the League of 
Nations Treaty Series, the United Nations Treaty Series, the U. S. Treaties 
and Other International Acts series can still be usefully supplemented by 
Hudson’s International Legislation, the publication of which, it is hoped, 
will be continued. The rapid completion of the Hunter Miller Treaty 
Edition is devoutly to be hoped for; and a loose-leaf service of Treaty An- 
notations is desirable.® 

The texts of occasional arbitrations such as the Réclamations Britan- 
niques dans la Zone Espagnole du Maroc (The Hague, 1925) and the 
Finnish Ships Arbitration (London, 1934) are frequently hard to come 
by. Securing the documentation of many international conferences is 
often a major effort. Attempts to obtain contemporary diplomatic cor- 
respondence frequently meet an official tabu. 

The materials with which the international lawyer must work are 
manifold. They exist, and they should be made more accessible. The 
United Nations can perform an important service and encourage the pro- 
gressive development of international law by promoting the collection and 
publication of these materials. 

HERBERT W. Briacs 


5See suggestions made by the United Nations Secretariat in Methods for En- 
couraging the Progressive Development of International Law and Its Eventual Codifica- 
tion, U.N. Doe. A/AC.10/7, May 6, 1947; this JouRNAL, Vol. 41 (1947), Supplement, 
p. 111. 

6See Memorandum in MeNair, pp. 553-556, G. Schwarzerberger, ‘‘The Inductive 
Approach to International Law,’’ in 60 Harvard Law Review (1947), pp. 539, 561. 

7It is understood that the United Nations will shortly publish a Year Book of Human 
Rights. 

8See Report of the Committee on Publications of the Department of State, 1947, 
Proceedings, American Society of International Law, 1947. 
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THE LAUSANNE SESSION OF THE INSTITUT DE DROIT INTERNATIONAL 


The Session of the Institut de Droit International which was held in 
Lausanne, Switzerland, from August 6th to 12th, 1947, under the presidency 
of Baron B. Nolde, after the inactivity—force majeure—of ten years, was 
marked by a heartening resumption of scientific activity and by important 
and useful reforms of an administrative character. Three resolutions were 
adopted after most thorough and stimulating discussion on the subjects of 
(1) The Fundamental Rights of Man,* (2) Conflicts of Law Concerning 
‘*Proof’’ and (3) The Codification of International Law.* 

The Institut revised its rules concerning the nomination and election 
of new members, as well as the methods for the study and discussion of 
new subjects. It also established a Fondation Auziliare to administer the 
funds of the Jnstitut. Fifteen new members and twelve Associates were 
elected, including M. Krylov, the Russian representative on the Court of 
International Justice. Thirty-five members coming from sixteen different 
nations participated in the Session. Philip Marshall Brown was the only 
American member able to attend. 

The enforced inactivity of the Jnstitut during the past ten tumultous 
years naturally entailed serious losses in its membership, notably that of 
M. Nicholas Politis, former Greek Minister for Foreign Affairs, who had 
long been a most active and valuable member. The Institut also was 
shocked and saddened during the Session itself by the death of M. André 
Mercier, who for so many years had been its devoted and efficient treasurer. 
It was painful to note the state of exhaustion of a considerable number of 
those who survived the ordeal of war under the terror and humiliation of 
Nazi and Fascist domination. One could not fail to sense also the paralyz- 
ing effect of the terror of Russian Communism that hangs like a miasma 
over the whole of Europe. 

The Lausanne Session must be considered on the whole as of memorable 
significance by its reaffirmation of faith in the vitality of international law, 
in spite of the innumerable heinous crimes committed by the German 
Nazis, the Italian Fascists, and the Japanese, not omitting, sad to recall, 
the crime of aggression against Poland by the Soviet Union in 1939. The 
thorough reorganization of the Institut and the infusion of new blood gives 
good reason to expect renewed and fruitful activity for the cause of inter- 
national justice, order, and peace. 

The next Session of the Institut, which will mark the seventy-fifth 
anniversary of its founding in Brussels, will be held in Belgium in 1948 
under the presidency of M. Charles de Visscher, who for so many years was 
the devoted Secretary of the Institut and is now a member of the Inter- 
national Court of Justice at The Hague. 

Pump MARSHALL BROWN 


* For texts see below, p. 167. 
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INTEGRITY OF INTERNATIONAL INSTRUMENTS 


It is difficult to conceive of the possibility of making substantial progress 
in the development of international law unless a scrupulous respect obtains 
for the integrity of international instruments. Yet a tendency now seems 
to prevail in some quarters to undermine that respect by torturing the 
meaning of great international instruments and by forcing them to serve 
purposes for which they were never designed, purposes at variance with 
the desires entertained by Governments when the instruments were brought 
into force. 

Evidence of this tendency was supplied by the International Military 
Tribunal at Nuremberg when it gave a spurious application to provisions 
of the Paris Treaty for the renunciation of war as an instrument of na- 
tional policy. More serious, however, is a current disposition to distort 
provisions in the Charter of the United Nations in order to marshal sup- 
port for reforms which, however desirable in themselves, have not been 
effected by the Charter itself. 

An unofficial organization—the American Association for the United 
Nations—has recently sought to draw the attention of the Supreme Court 
of the United States to the provisions of Articles 55 and 56 of the Charter, 
in connection with pending cases which involve the application of Ameri- 
can law to restrictive covenants in private instruments concerning the sale 
or lease of lands to Negroes.t The ‘‘brief’’ of the Association does not 
quote the entire text of Article 55, but it submits that inasmuch as the 
Charter has become a part of the ‘‘supreme law of the land’’ in the United 
States, certain provisions in Article 55 have the effect of providing munici- 
pal law for the United States. 

Chapter IX of the Charter, which includes Articles 55 to 60, outlines a 
program of ‘‘International Economie and Social Codperation.’’ It sets 
forth certain objectives which ‘‘the United Nations’’—this term is used in 
the Charter to refer to ‘‘the international organization . . . known as the 
United Nations’’—is to endeavor to accomplish, and the means to be 
adopted in that endeavor. Article 55 provides: 


With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall promote: 


a. higher standards of living, full employment, and conditions of 
economic and social progress and development; 

b. solutions of international economic, social, health, and related 
problems ; and international cultural and educational cooperation ; and 


1 Motion for leave to file brief, and brief of the American Association for the United 
Nations as Amicus Curiae, in Shelley v. Kraemer and other cases. Supreme Court of 
the United States, October Term, 1947. 
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ec. universal respect for, and observance of, human rights and fun- 
damental freedoms for all without distinction as to race, sex, language, 
or religion. 


By Article 56, 


All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes 
set forth in Article 55. 


Articles 57 and 58 deal with Specialized Agencies and Article 59 adds a 
provision for negotiations with reference to the ‘‘creation of any new spe- 
cialized agency required for the accomplishment of the purposes set forth 
in Article 55.’’ Article 60 then adds: 


Responsibility for the discharge of the functions of the Organiza- 
tion set forth in this Chapter shall be vested in the General Assembly 
and, under the authority of the General Assembly, in the Economic 
and Social Council, which shall have for this purpose the powers set 
forth in Chapter X. 


In other words, Chapter IX is a schematic outline of functions assigned 
to the Organization by its Members. It directly places on the States Mem- 
bers only the responsibility involved in their pledge in Article 56 ‘‘to take 
joint and separate action in codperation with the Organization.’’ ? 

On this view of the scope of Chapter IX it would seem to be a gratuitous 
suggestion by the American Association for the United Nations that the 
Constitutional reception of these provisions into the ‘‘law of the land’’ of 
the United States has in some way changed the content of the local law. 


2 This view of Article 56 is strengthened upon a reading of the French version: ‘‘ Les 
Membres s’engagent, en vue d’atteindre les buts énoncés a 1’article 55, 4 agir, tant 
conjointement que séparément, en coopération avec 1’Organisation.’’ 

It is true that some delegates at the Conference in San Francisco expressed a desire 
to go further in the direction of a commitment to separate action. This was opposed 
by the U. S. delegation, and the records of the Conference support the conclusion that 
the opposition prevailed. See 10 Documents of the United Nations Conference on 
International Organization, pp. 39, 40, 52, 57-58, 74-75, 83, 99-100, 127-128, 130, 
139-141, 161. The history is summarized in the report made to the President by the 
Secretary of State on June 26, 1945, p. 115, as follows: ... ‘‘the United States 
Delegation deemed it perfectly appropriate for the member states to pledge themselves 
to cooperate with the organization for the achievement of these purposes. On the 
other hand, the view was advanced that the further element in the Australian proposal 
ealling for national action separate from the international organization went beyond 
the proper scope of the charter of an international organization and possibly even 
infringed on the domestic jurisdiction of member states in committing them to a 
particular philosophy of the relationship between the government and the individual. 
The pledge as finally adopted was worded to eliminate such possible interpretation. It 
pledges the various countries to cooperate with the organization by joint and separate 
action in the achievement of the economic and social objectives of the organization 
without infringing upon their right to order their national affairs according to their 
own best ability, in their own way, and in accordance with their own political and 
economic institutions and processes.’’ 


| 
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The Charter is limited to setting out a program of action for the Organi- 
zation of the United Nations to pursue, in which the Members are pledged 
to codperate. It does not effect any results beyond fixing in general terms 
the aims of the program and conferring powers and exacting pledges for 
achieving them. To the extent that it has been incorporated into Ameri- 
can municipal Jaw,*® it can have no larger effect. Moreover, none of its 
provisions has the self-executing character which is essential to the enforce- 
ment of a treaty provision as a part of the municipal law of the United 
States. It is a clear distortion to read Article 55(¢c) as a ‘‘mandate’’ to 
‘the courts of all member nations.”’ 

The text of Article 55 (c) has not yet been effectively implemented by 
the United Nations; the ‘‘human rights and fundamental freedoms’’ to 
which it refers have not yet been defined. Even when such action has 
been taken, when recommendations have been made to Members by the 
General Assembly, or by the Economie and Social Council acting under 
Article 62 of the Charter, some ‘‘execution’’ by the Government of the 
United States would be required before the purposes set forth in Article 
55 (ce) could in any way become obligatory in the internal law of the 
United States. 

The American Association for the United Nations is on more solid ground 
in directing attention to the international policy of the United States as 
reflected in Chapter IX of the Charter. Assuming the state of American 
law to be such that the fourteenth amendment to the Constitution calls for 
the Supreme Court’s enunciation of a national policy with regard to re- 
strictive covenants, the Association has properly insisted that the inter- 
national policy of the United States is to be borne in mind in the formula- 
tion of such a national policy ; of course national policy should not be cast in 
a mould in which it would preclude realization of what has been established 
as international policy. The submission by the Association that Articles 
5d (e) and 56 of the Charter ‘‘preclude all courts of the United States 
from entering any decrees which affirmatively support and enforce racial 
discrimination in the acquisition and occupation of property’’ seems to go 
beyond such insistence, however. 

The usefulness of the Charter of the United Nations should not be mis- 
conceived. The Organization will endure only if its provisions are re- 
spected. A frame for a picture must not be mistaken for the picture itself, 
and the United Nations may need to be protected against some of its more 
ardent friends. 

When reforms cannot be achieved through agencies of local government, 
it is often a temptation to seek to have them ordained from above and afar. 
Problems take on an illusory guise of simplicity if the forum of their con- 

3 Some of the Members of the United Nations, it should be remembered, have no 


analogous doctrine of incorporation and reception of treaty provisions into the national 
law. 
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sideration can be shifted to a distant state or national capitol. And a 
failure there easily begets a further temptation to seek their solution by 
international action. Perhaps such progression is not to be condemned, 
but it should not be permitted to place strains on existing international 
legislation. 

If Governments cannot have confidence that the instruments by which 
they bind themselves will not be made to serve unintended purposes, if 
respect is not paid to the terms and tenor of the obligations imposed by 
such instruments, the result may be a reluctance to assume further com- 
mitments and the progressive development of international law may be 
seriously retarded. An important function of the United Nations might 
thus be frustrated. 

Man.eEy O. Hupson 


CIVIL RESPONSIBILITY FOR COMMUNICATIONS BY OFFICIALS OF A FRIENDLY 
FOREIGN GOVERNMENT 

Under the exigencies of both World War I and World War II officials of 
friendly foreign governments often exercised some of the powers in the 
territory of another allied country. The scope of authority of officials 
acting in this manner with respect to their own nationals has often been 
regulated through bilateral agreements between the interested governments. 
Many legal problems arose during both wars because of the existence of 
large allied forces operating for long periods of time under their own 
officers and military laws on foreign soil. These problems have been the 
subject of detailed study. There remains however, the question of the 
civil responsibility of such officials when their acts are related to the joint 
effort but not strictly within the jurisdiction of military authority. 

A recent English case? involved the question of civil responsibility for 
an alleged libel of a fellow national on the part of a Czechoslovak military 
officer acting in England within the scope of his duties. The plaintiff was 
the diplomatic representative in Egypt of the Czechoslovak Republic during 
the recent war. The communication complained of was sent in England 
by the defendant in his capacity as Chief Military Prosecutor in the Czech 
army to the Military Office of the President of the Czechoslovak Republic, 
both officials serving in England for the time being in connection with the 
joint war effort. The matter complained of charged the plaintiff with 
conduct in the nature of traffic with the enemy during the performance of 
his diplomatic duties in Egypt. The charges complained of would, if true, 
have constituted serious criminal offenses and gross disloyalty to his 
country. The sole defense was that the communications were privileged. 


1See Col. Archibald King, ‘‘ Jurisdiction over Friendly Foreign Armed Forces,’’ in 
this JOURNAL, Vol. 36 (1942), p. 539. 

2 Szalatnay-Stacho v. Fink, (1946) 62 Times L.R. 146; on appeal to the Court of 
Appeal, (1946) 62 Times L.R. 573; this JouRNAL, Vol. 40 (1947), p. 948. 
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Under the well-known rule of English and American law, if the communica- 
tion was entitled to absolute privilege, the purpose or motive of the de- 
fendant would not be material. Under English law, absolute privilege in 
proceedings for libel is not recognized where the communication passes be- 
tween persons of a lower level than that of ministers.* Because the alleged 
libel took place in England, English law would ordinarily govern as the 
lex loci delictt commisst.* However, at the trial before the King’s Bench, 
it was proved as a fact that, under Czechoslovak law, the communication 
would have been entitled to absolute privilege. Mr. Justice Henn Collins 
agreed that the communication did not constitute a step in the proceedings 
of a military tribunal and was not an act of state between persons on the 
diplomatic level. Therefore, it was not absolutely privileged under Eng- 
lish law. The defendant was held to have made the communication without 
malice in fact and therefore entitled to the defense of qualified privilege 
because of his official position. The case might have ended there, but, as 
often happens, Justice Henn Collins desired to amplify the grounds for 
his decision. This he did by the application of Czechoslovak law which, 
under similar circumstances, would have accorded the defendant an abso- 
lute privilege without the necessity of explaining the motives of his action. 
The dictum was expressed as follows: 


If the comity of nations is ever to be applied, it should surely be 
applied where the document in question was published in this country 
only because the foreign government, being our allies, were our guests 
while their unhappy country was occupied by our common enemy. 


Curiously enough, when the case was appealed, the Court of Appeal 
reacted strongly against this dictum although it upheld the decision upon 
the ground that the defendant did not act with malice and was therefore 
entitled to a judgment on the ground of qualified privilege. The court 
held that, in view of his office in the military establishment of the Czech 
Government, he was well within his right and duty to forward the informa- 
tion to the Military Office. However, the court strongly opposed any 
application of Czechoslovak law to proceedings in tort where the acts 
complained of occurred in England. ‘‘This would be to make an inroad 
on a very fundamental principle’’ and would have to be provided for by 
legislation. 

Considering the case in its broader aspects, one wonders why the Court 
of Appeal adopted a viewpoint so legalistic. It was clearly in the interest 
of the common war effort that allied military officers should be absolutely 
free to exercise their function in England to the extent of being on the 

3H. Fraser, Principles and Practice of the Law of Libel and Slander, 1917, (5th ed.), 
p. 191. 


4 See recent article by R. K. Kuratowski, ‘‘Torts in Private International Law,’’ in 
International Law Quarterly, Vol. I (1947), p. 172. 
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alert for any disloyalty and freely reporting it to the proper authority of 
their own forces. The courts of England and the United States do not 
hesitate to subject the ordinary principles of private international law to 
the requirements of public policy. It is true that this generally operates 
to prevent the application of foreign law where the interests of the local 
state would be jeopardized. Here the state of war and the public acts of 
the British Government created what might be called a limited status of 
extraterritoriality for the armed forces of the Czechoslovak Republic. The 
Allied Forces Act of 1940° conferred upon the members of the armed 
forces of the Allied Powers all such powers as are conferred by their own 
law ‘‘in matters concerning discipline and internal administration’’ sub- 
ject however to the concurrent jurisdiction of the United Kingdom. In 
the case of the United States the limitations of the Act seemed not to be 
entirely satisfactory to the military authorities of the United States because 
these limited powers were extended by an exchange of diplomatic notes.® 

Under these circumstances it would seem that the ordinary principles of 
the conflict of laws should yield in a civil proceeding between two officials 
of a friendly allied government not only through a liberal interpretation 
of the scope of ‘‘discipline and internal administration’’ but also by reason 
of the requirements of public policy and national interest. This interest 
was well described by Colonel King and Major Fairman of the American 
armed forces as follows: ? 


In theory, and in most cases in fact, the host country invites the 
friendly visiting forces to enter its territory in order to further its own 
national policy, as, for example, to defend its soil, to give or receive 
military instruction, or to engage in joint operations against the 
enemy. . . . It would be contrary to the interest of the host country 
to impose burdens upon the means whereby its own policy is to be 
carried out and a common end achieved. 


In the last analysis, the recognition of absolute privilege in the instant 
ease would have come about not because of the impact of Czechoslovak law 
itself, but because the demands of the public interest of the United Kingdom 
required that the Czechoslovak military official should be as free during 
the war period to perform his functions in England as in his own country, 
provided the rights of no British subject were invaded. The introductory 
note to the section of the American Restatement of the Law of Torts 
relating to Defenses to Actions for Defamation, correctly conveys this 
concept when it declares that: ‘‘Certain officials and others charged with 
the performance of important public functions shall be as free as possible 
from fear that their actions may have an adverse effect upon their own 


53 & 4 George VI, c. 51. 

6 King, article cited, p. 557.. 

7Charles Fairman and Archibald King, ‘‘Taxation of Friendly Foreign Armed 
Forces,’’ in this JOURNAL, Vol. 38 (1944), p. 261. 
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personal interests.’’*® To this extent, the reasoning of the Court of Appeal 
in the instant case has not adequately appraised the public interest and 
national policy of the allied governments during the war period. 

ARTHUR K. KUHN 


THE INTER-AMERICAN TREATY OF RECIPROCAL ASSISTANCE 


The idea of Pan-American solidarity, always inherent in Pan-Ameri- 
canism, has steadily gained since the inauguration of the ‘‘good-neighbor- 
policy’’ and became of paramount importance with the outbreak of the 
Second World War. The development can be observed very clearly in the 
relevant resolutions adopted at Buenos Aires in 1936, at Lima in 1938, 
and at Panama in 1939. A first climax was reached in Resolution XV of 
the Havana Meeting of Foreign Ministers.1 Resolution I of the Rio de 
Janeiro Meeting of 1942, called after the Japanese attack on Pearl Harbor, 
constitutes, it is true, a step backward. But the Mexico City Conference 
of 1945 produced the Act of Chapultepec? which, for the first time, went 
so far as to stipulate the ‘‘use of armed force to prevent or repel aggres- 
sion.’’ This Act, binding only ‘‘during the war,’’ provided for the conclu- 
sion of a permanent Inter-American treaty to replace the Act of Chapul- 
tepec ‘‘following the establishment of peace.’’ 

The conclusion of this treaty should have taken place at a special 
conference, to be held at Rio de Janeiro in the fall of 1945. Two obstacles 
arose. The first was the problem of the legality of the Act of Cha- 
pultepee and the new treaty under the Charter of the UN. This prob- 
lem was solved by the insertion of Art. 51* in the Charter at the San 
Francisco Conference. The second obstacle was the long political tension 
between this country and Argentina. Twice the date for the Rio Confer- 
ence was fixed‘ by the Governing Board of the Pan-American Union, but 
twice it had to be postponed, the first time at the request of the United 
States, the second time at the request of Uruguay. It was only in the 
Spring of 1947 that this long feud came to an end. In his speech before 
the Pan-American Union on Pan-American Day, April 14, 1947, Senator 
Vandenberg ° emphasized that ‘‘all’’ the American Republics must col- 
laborate with each other to promote unity in this hemisphere and urged 
Canada to join also. The way had, at last, been cleared for the Rio 
Conference. 

8 Restatement of the Law of Torts, 1938, Vol. 3, p. 224, Introductory Note to $$ 
585-592. 

1 The International Conferences of American States. First Supplement. 1933-1940. 
Washington, 1940, pp. 360-361. 

2 Inter-American Conference on Problems of War and Peace. Final Act, Wash- 
ington. Pan American Union, 1945 (printed), Res. VIII, pp. 40-44. 

3 See this writer’s Editorial Comment in this JoURNAL, Vol. 41 (1947), pp. 872-879. 

4 Original date: October 20, 1945; first postponed to March, 1946, then postponed 
sine die. 

5 The New York Times, April 15, 1947, pp. 1, 16. 
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Already during the first months of 1946 eight American governments ° 
had proposed projects for the Rio treaty and a special committee of the 
Governing Board submitted, on May 15, 1946, a report’ containing an 
analysis and a comparison of the projects submitted; they all start from 
the Act of Chapultepec and make full use of Art. 51 of the Charter 
of the UN. On June 27, 1947, the Governing Board resolved to un- 
dertake a consultation among the American governments on the prin- 
cipal points to be incorporated in the Rio treaty and, on July 14, 1947, a 
committee submitted to the Board its report on this consultation.® 

The Conference took place from August 15 to September 2, 1947, at Rio 
de Janeiro or rather at the Hotel Quitadinha at Petropolis, forty-four 
miles from the capital. It adopted the Treaty ® and fifteen Resolutions.’° 
The Conference, well prepared * and well organized,'* was a complete suc- 
eess.1° Twenty American Republics were represented,'* many by their 
Foreign Ministers;** the United States delegation '* was likewise led by 
the Secretary of State. Two interesting and important problems as to 


6 Bolivia, Brazil, Chile, Ecuador, Mexico, Panama, United States, Uruguay. 

7 Inter-American Conference for the Maintenance of Continental Peace and Security. 
Pan American Union. Washington, 1946 (mimeographed), p. 143. 

8 Consultation on the principal points of the treaty to be signed at Rio de Janeiro. 
Washington, 1947 (mimeographed), p. 37. 

9 Inter-American Treaty of Reciprocal Assistance. Washington, 1947 (mimeographed), 
p. 7. The text is also reprinted in Department of State Bulletin, Vol. XVII, No. 429 
(September 21, 1947), pp. 565-572; The New York Times, August 31, 1947, p. 26; 
American Bar Association Journal, October, 1947, pp. 1058-1060; Current History, 
October, 1947, pp. 229-231. 

10 Final Act. Washington, 1947 (mimeographed), p. 7. 

11The Governing Board had also—in 1945—prepared a Handbook for the use of 
delegates. 

12The President of the Conference was the Foreign Minister of Brazil, Rail 
Fernandes. Apart from a Central Commission, composed of the Chairmen of all the 
delegations, a Credentials Commission and a Commission of Redaction and Coérdination, 
the Conference was organized in three Commissions: I (preamble, principles, general 
articles) ; chairman: Mateo Marquez Castro (Uruguay); II (measures to be taken in 
ease of threat or acts of aggression); chairman: Ricardo J. Alfaro (Panama); III 
(procedures and organs); chairman: Luis Anderson (Costa Rica). 

13 Conferencia Inter-Americana para el mantenimiento de la paz y de la Seguridad del 
continente. Informe sobre los resultados de la Conferencia presentado al Consejo 
Directivo de la Unién Pan Americana por el Director General, Washington, 1947 
mimeographed), p. 83 (hereafter cited as Informe). This report by the Director 
General, Alberto Lleras Camargo, is unusual for a document of this type. It is a 
most excellent and interesting report, giving a detailed legal analysis of the Treaty. 
Fine legal investigation ‘is combined with blunt critique, where necessary, and courageous 
leadership for future developments. 

14 List of delegations in Informe, pp. 74-79. 

15 Yet the Rio Conference was not a reunion of the permanent organ, known as the 
Meeting of Foreign Ministers of the American Republics, but a special Inter-American 
conference. 

16 Department of State Bulletin, Vol. XVII, No. 424 (August 17, 1947), pp. 325-326. 
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representation ‘7 arose. The first one concerned the failure to invite 
Nicaragua, the de facto government of which had not been recognized by 
a majority of the American Republics. It seems that the rule of law is— 
as confirmed by the procedure applied by Chile at the time of the invita- 
tions for the Santiago Conference of 1923—that every American Republic 
has a constitutional right to be represented at every Inter-American 
conference, regardless of whether its de facto government is or is not rec- 
ognized by the inviting State. Failure to invite would, therefore, con- 
stitute a violation of law and would deprive the conference of its Inter- 
American character. A special procedure, concerning the recognition of 
de facto governments through Inter-American consultation, was adopted 
during the recent war. Is this only an emergency measure or a basic new 
rule of Inter-American law? The Director General rightly emphasizes 
that the inviting State has no right of discrimination and points out that 
Brazil laid the problem of the invitation of Nicaragua before the Govern- 
ing Board. It was the Governing Board which, after consultation of the 
governments, decided, in its session of July 28, 1947, not to invite Nicara- 
gua. Brazil, moreover, left the sending out of invitations in general to 
the Governing Board. 

Keuador had, of course, been invited and had participated at the con- 
ference. But while the conference was in session, a coup d’etat occurred 
in Ecuador and the Central Commission decided that the Ecuadorian 
delegate could not sign the treaty on behalf of his country. The problem 
calls for a permanent solution in the very Constitution of the Inter- 
American System, a Constitution to be made by the Bogota Conference in 
1948. It is certainly surprising to see Nicaragua and Ecuador excluded 
from an Inter-American gathering when they are normally represented at 
the General Assembly of the UN. 

The Rio Conference was to be restricted to the working out of the treaty. 
Nevertheless a few other issues arose, including the adoption of a resolu- 
tion concerning the Paraguayan civil war.’* The most important ex- 
traneous issue consisted of the battle over the inclusion of Inter-American 
economic codperation ; Mexico, Argentina, Chile, and Cuba had insisted on 
this topic while the United States wanted to see the Rio Conference re- 
stricted to Inter-American defense.'® Mexico had proposed the shelving 


17 Informe, pp. 5-8. 

18 For months prior to the Rio Conference a serious civil war had been going on in 
Paraguay and just at the time of the opening of the conference the insurgents were 
beseiging Asuncién. But they were, while the conference was still in session, defeated 
and fled. Another issue, Santo Domingo’s charge that armed Communists are being 
trained in Cuba for the purpose of invading Santo Domingo and overthrowing the 
Trujillo-regime, was not brought before the Conference. 

19See Department of State Bulletin, Vol. XVII, No. 424 (August 17, 1947), pp. 
324-325, and Secretary of State Marshall’s speech at Petropolis on August 20, 1947: 
D.S.B. No. 426 (August 31, 1947), pp. 414-415. 
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of the economic problem but Cuba asked the inclusion in the treaty of pro- 
visions prohibiting ‘‘threats and aggressions of an economic character,”’ 
thus linking the economic problem with that of security. A compromise 
resolution *° was adopted providing for a basic draft agreement on Inter- 
American economic cooperation, to be prepared by the Inter-American 
Economie and Social Council, and submitted to the Bogota Conference; the 
latter has to act upon the draft and to fix the date for a special Inter- 
American Economie Conference, to be held, probably at Buenos Aires, in 
the second half of 1948. 

The Inter-American Treaty of Reciprocal Assistance is an inter-govern- 
mental treaty; the formula ‘‘in the name of their peoples’’ in the pre- 
amble has, as in the UN Charter, an ideological, but no legal, signifi- 
cance. The treaty consists of a preamble and twenty-six articles; it 
has been signed by nineteen Republics, but is open for signature—and 
not merely for adhesion—at Rio by the ‘‘ American States.’’** Nicaragua 
and Ecuador will thus be enabled to become original signatories of the 
treaty. Could Canada sign under this article? The treaty is subject to 
ratification and will come into force as soon as the ratifications of two- 
thirds of the signatory States have been deposited with the Pan-American 
Union.22. It is then to be registered with the Secretariat of the UN 
through the Pan-American Union.** The treaty is to remain in force 
indefinitely, but can be denounced by any contracting party by a written 
notification to the Pan-American Union; after the expiration of two 
years from the receipt of such notification the treaty ceases to be bind- 
ing with respect to such State, but remains in force for all the other con- 
tracting parties.** It seems that this procedure has been borrowed from 
Article I, paragraph 3, of the Covenant of the League of Nations. 

The Treaty formally condemns war and the contracting parties under- 
take in Article I not to resort to the threat or use of force in any manner 
inconsistent with the UN Charter. They obligate themselves to sub- 
mit every controversy inter se to the Inter-American peace machinery 
before referring it to the General Assembly or the Security Council 
of the UN. The heart of the treaty is the obligation of mutual de- 
fense. It is, in this respect, the fulfillment of the ideas contained in the 
Havana Resolution XV and in the Act of Chapultepec, but goes much 
further than these two previous agreements. Contrary to the Havana 
Resolution, it is not restricted to aggression by non-American States; it 
contains more than the mere duty to consult; it is, finally, a treaty, clearly 
binding in law, whereas the legally binding validity of Inter-American 


20 Final Act, Res. IX. 
21 Article 22. 
22 Article 23. 
23 Article 24. 
24 Article 25. 
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resolutions is, to say the least, highly controversial. On the other hand, 
the Havana resolution had provided that all the signatories or two or more 
of them should proceed to negotiate the necessary complementary agree- 
ments so as to organize codperation for defense and assistance. Contrary 
to the Act of Chapultepec the Treaty is permanent in character; the duties 
undertaken go beyond mere consultation; the Act of Chapultepec speaks 
only of the measures ‘‘it may be advisable’’ to take after consultation 
and contains nothing as to the binding character of measures agreed upon. 

Contrary to the Act of Chapultepec, the Treaty, making full use of 
Art. 51 of the UN Charter, distinguishes ‘‘armed attack’’ from other 
forms of aggression. It distinguishes aggressions on American States 
by non-American and by American states.2> It further distinguishes 
between aggressions within and outside of the ‘‘region’’ defined in 
Article 4. A combination of these different distinctions gives the fol- 
lowing picture as to the legal situation under the different hypotheses: 
(1) Armed attack within the region of Article 4, by a non-American or 
by an American state; ** (2) Armed attack outside of the region of Ar- 
ticle 4, but within the territory of an American state; *° (3) Armed attack 
outside of the region of Article 4 and outside the territory of an American 
state; °*7 (4) Aggressions which are not armed attacks, whether inside or 
outside the region of Article 4;7% (5) Threats of aggression, extraconti- 
nental or intercontinental conflicts, or any other fact or situation which 
might endanger the peace of the Americas.** 

Under hypotheses one and two an armed attack by any state against 
an American state is to be considered as an attack against all the Ameri- 
can states. The state or states attacked have, under Art. 51 of the Charter, 
the right, but no duty, of individual self-defense. The other American 
states which have ratified the Rio Treaty have, under Art. 51 of the 
Charter, the right of collective self-defense; but this right is also made a 
duty by Article 3, par. 2, of the Rio Treaty. The Treaty imposes in these 
cases a double duty: that of individual assistance to the state attacked 
and that of consultation. Whereas the consultation can be initiated at the 
request, addressed to the Governing Board, by any American state which 
has ratified the Treaty,?® individual assistance can legally be given only at 
the request of the state or states directly attacked.*° But when such re- 
quest is made there arises the legal duty to give individual assistance; until 
the decision of the Organ of Consultation, each contracting party de- 

25 Venezuela stood originally for two different instruments, the one covering aggressions 
by non-American, the other by American states. Argentina’s move at Rio to bar 
collective action between American states was defeated. 

26 Article 3, par. 3. 

27 Articles 3, par. 3 and 6. 

28 Article 6. 


29 Article 3. 
30 Article 3, par. 2. 
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termines itself the immediate measures which it may individually take in 
fulfillment of its obligation. The Organ of Consultation is to meet im- 
mediately for the purpose of examining the individual measures taken 
and of agreeing upon the measures of a collective character; such col- 
lective measures must be taken, but they need not be of the same type and 
nature for all the American states. Hypotheses one and two cover the 
cases of armed attack against an American state within the region of 
Article 4, of armed attack against an American state outside of this region, 
but within the territory of an American state (as Hawaii) and of armed 
attack within the region of Article 4, although not against a member-state 
of the Inter-American System (European colonies, Canada, Greenland). 

The ‘‘region’’ set up by Article 4 as a security zone * runs, in the words 
of Senator Vandenberg,*? ‘‘from pole to pole. It is a gigantic ellipse—a 
great oval—encompassing North, Central, and South America and their 
surrounding seas.’’ It includes not only the continental territories of 
all the twenty-one American Republics, but also parts of the Arctic Ocean 
and of Antarctica, and territories outside of the Inter-American System: 
European colonies, Canada, Greenland, but not Iceland. Are we to see 
in this ‘‘region’’ the present determination of the concept of the ‘‘ Western 
Hemisphere’’? It should also be noted that the ‘‘region’’ of Article 4 is 
not identical with the ‘‘Neutrality Zone’’ of the Panama Declaration of 
1939 which, devised for other purposes, began only at the terminus of the 
United States-Canada boundary. With regard to this ‘‘region’’ several 
‘*Statements’’ ** were made: by Guatemala, concerning Belice; by Argen- 
tina, concerning the Falkland Islands; by Argentina and Chile, renewing 
the claims of sovereigney over their respective ‘‘ Antarctic Zones.’’ 
But it is clear, as the United States expressly stated, that the Rio Treaty 
‘‘has no effect upon the sovereignty or national or international status 
of any of the territories included in the region defined in Article 4 of 
the Treaty.’’ 

Hypotheses one and two refer to armed attack against an American 
state by any state, non-American or American, and thus make the treaty 
not a mere alliance, but an instrument of reaction against aggression, 
whoever the aggressor may be. Nevertheless a special procedure is pro- 
vided for in the case of armed attack by an American state.*® In this case 
too there is not only the right of the victim to resort to individual self- 
defense, but, at the request of the victim, also the duty of the other Ameri- 
can states individually to assist in collective self-defense and the duty of 
consultation. But the Organ of Consultation may call upon the contend- 


81 A map of this zone is to be found in The New York Times, August 30, 1947, p. 7. 
82 Department of State Bulletin, Vol. XVII, No. 428 (September 14, 1947), p. 504. 


88 Final Act, p. 7. 
84 See Philip C. Jessup in this JouRNAL, Vol. 41 (1947), pp. 117-119. 


85 Art. 7. 
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ing parties to suspend hostilities and restore matters to the status quo ante 
bellum, and then take the necessary measures for the peaceful settlement 
of the conflict. Only if one of the contending parties rejects these calls 
may collective measures be agreed upon; the rejection will be considered 
in the determination of the aggressor. This is the only contribution which 
the Treaty makes to the vital problem of the determination of the aggres- 
sor. Also the very different problem of the definition of aggression is 
avoided.*® 

Armed attack *’ against an American state outside of the region of Ar- 
ticle 4 and not within the territory of an American state—hypothesis 
three—constitutes equally an attack against all the American states. But 
in this ease only the duty to consult arises: the Organ of Consultation, 
however, must take collective measures to assist the victim of aggression. 

In the case of aggressions which are not an armed attack **—hypothesis 
four—but which affect the sovereignty, independence, or territorial in- 
tegrity of any American state, it is irrelevant whether such aggression 
has taken place within or outside of the region of Article 4. In any case 
there is only the duty to consult, but the Organ of Consultation must meet 
immediately and must take collective measures. In all of these cases, 
therefore, the Treaty excludes the attitude of neutrality. In the cases of 
threats of aggression—hypothesis five—there is also a duty to consult; the 
Organ of Consultation must meet immediately and agree upon the meas- 
ures that ‘‘should’’ be taken; the taking of such measures is here optional. 

The measures which each state may take individually or which may be 
agreed upon as collective measures are, in conformity with the Act of 
Chapultepec and with Articles 41 and 42 of the UN Charter, either 
diplomatic or economic measures *® or the use of force. As the Organ 
of Consultation the Governing Board can act provisionally, until the 
regular Organ of Consultation meets.*° This regular organ is the Meet- 


36 The Informe (pp. 44-45) speaks of the descripcidén del agresor, whereas it means 
the different problem of the definition of aggression. 

37 Armed attack constitutes aggression. As in Art. 51 of the Charter, it should, 
therefore, read: ‘‘unlawful armed attack.’’ Art. 9 gives only examples of armed attack 
and leaves the determination of other aggressions to the Organ of Consultation. Art. 
9 (a) speaks also of unprovoked armed attack ‘‘against the land, sea or air forces’’ of 
an American State. If such attack is made within the region of Art. 4 or within the 
territory of an American State (as at Pearl Harbor), the case falls under hypotheses 
one and two and leads to the double duty of immediate assistance and consultation; if 
made outside of these areas (as against the American Fleet in the Mediterranean), only” 
the duty of consultation arises. 

38 Article 6. 

39 Recall of chiefs of diplomatic missions, breaking of diplomatic relations, breaking 
of consular relations, complete or partial interruption of economic relations or of rail, 
sea, air, postal, telegraphic, telephonic and radio-telephonic or radiotelegraphic com- 
munications (Art. 8). 

40 Article 12. 
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ing of the Foreign Ministers of the American Republics which have 
ratified the Treaty.*! As the Director General points out,‘ this is not 
the established organ of the Inter-American System, but a special Meet- 
ing, restricted to the foreign ministers of the Republics that have ratified 
the Treaty, whereas the Governing Board, as the provisional organ of 
consultation, is composed of the representatives of all the American Repub- 
lies. But the states which have not ratified the Treaty are excluded from 
voting ; *® equally excluded from voting are the interested parties in the 
ease of an Inter-American conflict.4* All organs of consultation take deci- 
sions by a vote of two-thirds of the states which have ratified the Treaty.* 
The decisions concerning collective measures are binding upon all the 
states which have ratified the Treaty, whether they have concurred in them 
or not, with the sole exception that no state shall be required to use armed 
force without its consent: ** ‘‘a combination of these two provisions may 
provide a workable substitute for the UN veto.’’ *’ 

The Rio Treaty needs further implementation. Apart from the prob- 
lem of Inter-American economic codperation and an American Educational 
Charter for Peace,*® the resolution ** calling for a new codification of the 
Inter-American peace-machinery is of particular importance. It is a 
matter of record that this peace-machinery is actually, for many reasons, 
entirely inadequate.°° Another resolution bars any excessive rearma- 
ment as a consequence of the Rio Treaty. Also the military implementa- 
tion,®? the creation of a Permanent Military Inter-American Staff, envis- 
aged in Resolution IX of the Mexico City Conference 1945, will come up 


41 Article 11. 

42 Informe, pp. 45-46. 

43 Article 14. 

44 Article 18. 

45 Article 17. This norm was, after debate, adopted. Argentina had stood for 
unanimity, Uruguay had originally proposed a mere absolute majority. Contrary to 
some voting norms of the UN Charter, the two-thirds majority is here that of the 
states that have ratified the Treaty, whether they are present at the consultation 
meeting or not. Art. 19 lays down the necessary quorum. 

46 Article 20. This norm was also adopted after debate. In their earlier proposals 
Brazil, Chile, Mexico, Panama and the United States suggested that the decisions be 
binding only upon those states which had concurred in them. The United States modi- 
fied its original position in the sense of the present Art. 20; Department of State 
Bulletin, Vol. XVII, No. 425 (August 24, 1947), p. 367. 

47L. Sohn in American Bar Association Journal, October, 1947, p. 1058. 

48 Final Act, Res. XIII. 

49 Final Act, Res. X; see also the preamble of the Treaty. 

50 See the sharp critique by the Director General and his telling remark that failure 
of such improvement would lead to the paradoxical situation of a system of sanctions 
without peace machinery (Informe, pp. 25-27). 

51 Final Act, Res. XI. 

52 The problem of U. 8. help for the armament of the Latin American Republics and 
for standardizing equipment is also pending, since the Congress has not yet acted upon 
the respective proposals of the President of the United States. 
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at the Bogota Conference. The Treaty itself refers in Articles 11 and 21 
to ‘‘existing organs or those which may in the future be established,’’ for 
the consultation and for the execution of measures agreed upon by con- 
sultation. The Treaty itself gives new political functions to the Govern- 
ing Board which is made an organ of liaison between the American Repub- 
lies, the provisional organ of consultation and the organ of liaison with the 
UN.®® From all of these points of view the Bogota Conference, charged 
with the complete reorganization of the Inter-American System, will have 
to act. 

The Rio Treaty, probably the most important and most far-reaching 
treaty ever signed by the American states, points not only to future Pan- 
American developments and relates back to the Havana Resolution and the 
Act of Chapultepec: it constitutes a return to the ideas of Bolivar. It 
is very interesting to compare the Treaty with early Latin American 
projects,** with the early bilateral Bolivarian alliances® and with the 
treaties of Panama of 1826,5° Lima (1848), the Continental Treaty, the 
Washington Treaty of 1856, and the Treaty of Lima of 1865.57 In varying 
degrees we find in these treaties the same ideas which inspire the Rio 
Treaty of 1947. 

But the Rio Treaty has also a character entirely different from all 
previous Inter-American treaties. Whereas the latter were treaties of an 
independent regional system—independent also vis-a-vis the League of 
Nations—the Rio Treaty is a regional treaty within the system of the 
United Nations. The references to the UN Charter are frequent in the 
Treaty.°® The Treaty is based on the strictly legal obligation of solidarity 
against aggression but this solidarity is built upon the exercise of the right 
of individual and collective self-defense under Article 51 of the UN Char- 


53 Article 15. 

54 Martinez de Rosas, Catecismo politico-cristiano, Santiago, 1810. Juan Egajfia, 
Proyecto de una declaracién de los derechos del pueblo de Chile, 1810, reprinted in 
Ramén Briceno, Memoria histérico-critica del Derecho Piblico Chileno, Santiago, 1849. 
The proposals of José Cecilio del Valle can be found in José Rodriguez Cerna, Central 
América en el Congreso de Bolivar, Guatemala City, 1938. Bernardo Monteagudo, 
Ensayo sobre la necesidad de una federacién general entre los Estados hispano-ameri- 
canos y plan de su organizacién, Buenos Aires, 1825. 

55 Colombia-Peru, July 6, 1822 (Venezuela: Tratados Piublicos y Acuerdos Inter- 
nacionales de Venezuela, Vol. I, 1820-1900, pp. 11-18). Colombia-Chile, Santiago, 
October 29, 1822 (work cited, pp. 19-24). Colombia-Mexico, October 3, 1823 (same, 
pp. 26-37). Colombia-Central America, Bogota, March 15, 1825 (same, pp. 43-49). 
Peru-Chile, December 23, 1822 (Ricardo, Congresos y Conferencias en que ha tomado 
parte el Pert, Vol. I, Lima, 1909, pp. 167-192). 

56 Rail Parras Barrenechea, El Congreso de Panamdé. Archivos Diplomdticos Peru- 
anos, Vol. I, Lima, 1930. 

57 See Alberto Ulléa, Congresos Americanos de Lima, Lima, 1938, Vol. I. On the 
Lima treaties and the Washington Treaty also Aranda, Vol. I; on the Washington 
Treaty also Cerna, pp. 306-323. 

58 Articles 1, 2, 3, 5, 7, 10, 15, 24. 
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ter; one of the purposes of Article 51 is exactly to guarantee Pan-America 
a relatively autonomous position within the UN. The Rio Treaty is the 
first regional treaty for the implementation of Art. 51. It is, in the 
words of Senator Vandenberg, ‘‘not a substitute for the UN, but a supple- 
ment to the UN and part of its machinery.’’ But the Treaty certainly had 
in view the fact that the Security Council is paralyzed by the veto; here as in 
the UN as a whole Art. 51 is being used more and more as a substitute, as 
Ersatz for the non-existing general collective security and sanctions. But, 
self-defense and Art. 51 gain, under such conditions, a very different 
meaning and become a technique pretty near to the old-fashioned right 
to resort to war, especially as there is no judicial control over the exercise 
of self-defense. True, under Article 5 of the Treaty the American States 
are bound, in conformity with Articles 51 and 54 of the Charter of the 
UN, to send immediately to the Security Council complete information 
concerning the activities undertaken under Article 51; true, under Arti- 
cle 3, par. 4, of the Treaty such measures of self-defense can be taken only 
until the Security Council has taken the necessary measures to maintain 
international peace and security. But if the Council, paralyzed by the 
veto, cannot act? For good reasons Senator Vandenberg has in his radio- 
address underlined the word ‘‘necessary,’’ when speaking of the necessary 
measures to be taken by the Security Council. 

The Rio Treaty is built entirely upon Art. 51 of the Charter and on the 
conception of ‘‘armed attack.’’ It can, therefore, only be a system of 
self-defense, not a system of sanctions. The monopoly of the use of force 
is in the hands of the Security Council; the member-states can resort to 
force only under Article 51 and only against an armed attack. It follows 
that the Organ of Consultation can agree upon the use of force only under 
the above-named hypotheses one to three, but not under the hypotheses 
four and five. The Rio Treaty, which the Secretary of State has called 
a ‘‘significant example’’ for the whole UN, has, in consequence of its basis, 
nothing to do with collective security and sanctions, but only with self- 
defense. It makes use of the ‘‘collective self-defense’’ in two stages: 
collective self-defense individually exercised,®® and collective self-defense 
on, so to speak, the second level, through collective measures agreed upon 
in consultation by states already exercising, if one can say so, the right of 
‘*individual collective self-defense.’’ In an independent Inter-American 
System the collective measures would constitute sanctions; but in the Rio 
Treaty they constitute only later ‘‘collective self-defense.’’ This neces- 
sary construction leads naturally still further away from the concept of 


self-defense in municipal law. 
Joser L. Kunz 


59 The Director General points out (Informe, p. 32) that the ‘‘collective’’ quality 
of ‘‘collective self-defense’’ does not lie in the application of collective measures, 
previously agreed upon, but in the right and duty to take individual measures of as- 
sistance by states which have not been the direct object of attack. 
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THE PROBLEM OF FOREIGN INVESTMENT 


Mr. Willard L. Thorp, Assistant Secretary of State, on September 18 
last addressed the First Hemispheric Conference of Stock Exchanges on 
the subject of the Development of International Investment, in which he 
summarized the elements of the successful placing of capital abroad. He 
pointed out that: 


As engineers and technicians we are more than welcome; our skills are 
eagerly sought ; but as businessmen, as entrepreneurs, we are often not 
so welcome. Sometimes we feel that at the same moment that our 
capital is sought, every obstacle is being put in the way of its use on 
a fair and equitable basis. 


Among the many and complex reasons for this attitude, according to Mr. 
Thorp, is the feeling that the foreign investor is an ‘‘exploiter and not a 
contributor,’’ that his interest is not in the local welfare, that his allegiance 
is to a distant stockholder, that when he has won the highest return pos- 
sible he and his enterprise will withdraw. 

Mr. Thorp also touched upon the preferred qualities of a foreign in- 
vestor: If he expects security and remuneration he must not seek special 
privileges ; his investment should not be a ‘‘quick in and quick out proposi- 
tion,’’ but should ‘‘work abroad over a long period’’; he ‘‘must comply in 
spirit as well as in letter with the domestic laws . . . must scrupulously 
refrain from any action that might be regarded as interference in the 
political life of the country or the subversion of public officials’’; he should 
work in association with local capital, promote local skills, be interested in 
the needs of the local community, respect the national integrity. 

On the other hand Mr. Thorp (and this is important as coming from a 
high official of the State Department) pointed out certain reciprocal obli- 
gations due the investor abroad. 


While the foreign investor cannot expect and should not seek special 
privilege, he can expect and should receive relative equality of treat- 
ment in business and tax matters with that accorded local capital. 
He can expect and should enjoy the same protection of his person and 
and property as that enjoyed by nationals, the same access to courts 
and capacity to enter into contracts. He can expect and should enjoy 
reasonable remuneration for the risks of his enterprise, and certainty 
that he will receive just compensation if his assets are transferred 
to national ownership. Reasons of national security and welfare may, 
in certain circumstances, require limitations on the participation of 
foreign capital in local enterprise. But discrimination against for- 
eign capital solely because it is foreign serves only to diminish world 
trade, employment, and well-being. 


This address of Mr. Thorp raises the perennial and age-old question be- 
fore the Department of State and business organizations of how to advance 
and protect American interests abroad. Recently the matter has been 
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taken up by the National Foreign Trade Council in connection with the 
proposed ITO Charter. Mr. Austin C. Foster, Chairman of the Treaty 
Committee of the Council, in an interview reported in the press on Septem- 
ber 26 last, has proposed the implementation of the policy announced by 
Mr. Thorp through modern commercial treaties which would define cer- 
tain basic rights of American investors, and among other things bar dis- 
crimination against American concerns abroad and protect them from 
nationalization movements in foreign countries. He appeared to hope for 
protection based upon the principle of equal opportunity and equal security 
such as is accorded foreign capital in this country. 

Treaties of this sort have long been needed and often considered for 
two main reasons. 

The first object is to give the Department of State an obvious basis for 
interposition to protect American interests in trouble abroad. The De- 
partment has, from time to time, issued seemingly strong assurances of 
protection of American business abroad but these generally contain some 
uncertain phrase such as ‘‘legitimate interests,’’ ‘‘ proper diplomatic protec- 
tion,’’ ‘‘just rights,’’ or the like, which leaves the extent of protection in 
an indefinite state. 

Most citizens are at a loss to know how to shape their foreign interests 
so as to warrant the support of their government in case of trouble. In 
the past the diplomatic protection of American business interests abroad 
has been refused for many reasons among which are lack of American 
nationality of the complainant, failure to exhaust local remedies, participa- 
tion in local politics, unneutral conduct in time of civil strife, implication 
in fraud, collusion, misrepresentation, or other wrongful or criminal 
activities, participation in insurrectionary movements, wrongs incident to 
war or due to unsuccessful revolutionists. Space does not permit a de- 
tailed examination of these bars to protection. 

Moreover, in the ordinary case the American investor as a stockholder 
in a foreign stock company may find difficulty in obtaining protection for 
the reason that it is the foreign entity which owns the property involved 
or has suffered the loss and not the stockholder, who has only an indirect 
equitable right or beneficial interest in the concern or its property and 
business. The Department has given support to complaints on the part 
of such beneficial interest but its action is not vigorous if the complainant 
represents only a small minority interest in the company. 

The other main reason is reciprocal to the first, namely, binding the 
foreign countries to establish fair conditions for the treatment of foreign 
capital, a breach of which would be an acceptable basis for interference 
by the United States. This is the point where Mr. Foster’s proposal may 
encounter the greatest difficulty. 

The Republics to the south have for generations attempted to resist in- 
tervention on behalf of private foreign interests and to that end have 
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firmly embedded in their constitution or laws the theory (derived from 
the Calvo doctrine) that aliens are entitled to no better treatment than 
that accorded to nationals (whatever standard that may be) and may not 
eall upon their government for aid unless and until they have applied for 
redress to the local authorities or tribunals and suffered what is called 
a ‘‘denial of justice’’—a loose term subject to various interpretations. 

Who would determine whether a ‘‘denial of justice’’ had occurred? In 
ease of disagreement this question in a particular case might have to be 
arbitrated between the two governments which would entail considerable 
delay and uncertainty. 

The same doctrine of national treatment is laid down in some Pan- 
American treaties of this century. In a convention signed at the Second 
International Conference of American States of 1901-1902 it was provided 
that states owe no obligation or responsibility to aliens outside those es- 
tablished by their own laws for their own citizens. In the resolutions of 
the Seventh International Conference of American States, 1933, it was 
declared that equality of treatment for foreigners and nationals under the 
local law was the maximum limit of protection that could be claimed. The 
application of this principle had been the subject of controversy between 
the United States and more than one Latin American Republic. 

It is obvious that such a national standard of responsibility might prove 
to be a very illusory guarantee of security. A foreign government may, 
constitutional barriers apart, treat the rights and property of its own na- 
tionals as it wishes. It may or may not give fair compensation to them 
in ease of confiscation of vested rights, invalidation of titles, cancellation 
of concessions or contracts; it may harass their businesses with intolerable 
exactions of one kind or another. In such cases it is free to enforce such 
internal policies as it pleases, which on the principle of national treatment 
would be disasterous to investments of aliens, and, indeed, might con- 
ceivably be motivated by such a purpose. The better view, however, is that 
there is an international standard of treatment to which foreigners are en- 
titled regardless of how nationals may be treated by their own government. 

American investors in Mexico, for example, still have vivid recollections 
of harassment, confiscation and injustice. Although Mexico has pro- 
claimed repeatedly the need of American capital for the development of 
its resources, there are laws and decrees on the books making broad re- 
strictions on the conduct of business or the exercise of professions by aliens. 
These would, in effect, require all foreigners desiring to participate as 
individuals or through corporations in any business relating to industry, 
mining, agriculture, cattle-raising, forests or real estate, first to submit 
their proposals to the Foreign Minister for a permit to engage in any of 
the designated occupations. Mexicans must control 51 percent of the 
stock of corporations organized to carry on such operations, and foreigners 
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are not as a rule allowed to acquire lands, waters, mines or mineral fuels, 
at any rate unless they subscribe to the Calvo doctrine. 

How then will it be, in case the United States proposes a treaty to such 
countries cutting across such deep-seated policies? 

Other efforts to limit intervention on behalf of private interests have 
been pressed by Latin countries. Among them is the so-called Drago 
doctrine (named from its Argentine originator) whereby governments 
agree not to have recourse to armed force for the recovery of contract debts 
claimed from one country by another as being due to its nationals, unless 
arbitration is refused or is abortive (Hague Convention II, 1907). This 
principle has today become greatly extended, for any use of armed force 
as an instrument of national policy has been generally repudiated, except 
for self-defense. 

In this connection attention may be called to the war-time practice of 
seizing enemy property found within belligerent territory. This practice 
may well deter American investors from going too deeply into foreign 
fields. It was thought by eminent jurists that the ancient right of seizure 
had been so modified in the 19th century by treaty and practice for over 
one hundred years that a rule of international law existed condemning 
such seizures. However, this view was combatted by other writers and in 
this century they have been supported by contrary practice. Early in the 
first World War all property, rights, and interest of enemy nationals in 
this country were sequestered. Although at first such enemy property was 
proclaimed to be held in trust for the owners, subsequently Congress pro- 
vided that it be held as security for the payment of American claims and a 
portion of it was eventually so used in the United States. The peace 
treaties authorized the liquidation of all seized enemy property and the use 
of the proceeds to defray the payment of private war claims. The action 
of the United States in respect of enemy property of all kinds taken over 
during the recent World War promises to follow a similar course. One of 
the latest expressions of American policy in this regard is an unequivocal 
statement by Secretary Byrnes in a letter to Representative Gearhart dated 
February 7, 1946, that ‘‘the Department is in basic agreement that the 
property in the United States of Germany and Japan and of their na- 
tionals resident in those countries should be available to meet American 
claims on account of losses resulting from the war.’’ 

From this all too brief sketch of the situation which confronts any at- 
tempt to carry out Mr. Foster’s suggestions for the implementation of Mr. 
Thorp’s pronouncement by means of modern commercial treaties, it is 
clear that the problem is not an easy one nor one soon to be solved, at least 
as a whole. 

The problem was attacked on a broad front in 1930 by the conference 
at The Hague on the codification of international law. A serious effort 
was made to reconcile the views of governments relative to the responsi- 
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bility of states in respect of the treatment of persons and their property 
abroad. While the conference was useful in elucidating the positions 
of the different governments represented (including only half of the 
Latin American countries), the limited code (several important subjects 
being omitted) drafted in Committee failed to command the two-thirds 
vote required by the rules of the Conference, although it met the approval 
of a narrow majority. 

The problem is also touched upon in the ITO Charter now under consid- 
eration by the United Nations Conference on Trade and Employment at 
Havana. This long and intricate instrument of 100 articles approaches 
the matter on an economic plane and not from the legal point of view as has 
heretofore been customary. It is not the intention to summarize this pro- 
posed constitution to govern world trade while it is in the course of revi- 
sion. However, attention may be called to certain aspects of the plan 
which bear upon the existing system for the protection of property of for- 
eigners. One of the half dozen trade objectives of the new Organization, 
which is to be a specialized agency of the United Nations, is ‘‘to foster and 
assist industrial and general economic development .. . and to encourage 
the international flow of capital for productive purposes.’’ 

There are numerous provisions relating to employment, tariffs, prefer- 
ences, internal taxation, quotas, exchange controls, subsidies, access to 
markets and other matters concerning world trade. In this connection in 
the Chapter on ‘‘ Economic Development’’ occur concrete proposals (Arts. 
11, 12) bearing directly on the problem of international investment. The 
problem is thereby enmeshed in the machinery of international trade and 
its numerous interacting factors. International investment of course has 
its commercial and economic side, but the rights and duties of states in 
respect of its treatment abroad have heretofore, as indicated above, been 
regarded as involving chiefly questions of international law. To turn the 
problem about and give it mainly an economic aspect and subject it to 
economic and politico-economie principles is a novel departure from the 
traditional course of the past. 

Art. 11 on ‘‘Means of Promoting Economic Development’’ after stating 
that this requires ‘‘among other things adequate supplies of capital funds, 
materials, modern equipment and technology, and technical and managerial 
skills,’’ provides that: 


. . . Members shall cooperate in accordance with Article 10 in pro- 
viding or arranging for the provision of such facilities within the 
limits of their power and Members shall not impose unreasonable or 
unjustifiable impediments that would prevent other Members from 
obtaining on equitable terms any such facilities for their economic 
development. 
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In the next paragraph it is provided: 


. no Member shall take unreasonable or unjustified action within its 
territories injurious to the rights and interests of nationals of other 
Members in the enterprise, skills, capital, arts or technology which 
they have supplied. 

In Article 12 entitled ‘‘International Investment for Economic Develop- 
ment’’ Members recognize that the international flow of capital would be 
stimulated to the extent that they afford ‘‘opportunities for investment and 
security for existing and future investments.’’ 

The article then continues: Members recognize 


(C) That, without prejudice to existing international agreements to 
which Members are parties, a Member has the right (i) to take any 
appropriate safeguards necessary to ensure that foreign investment 
is not used as a basis for interference in its internal affairs or national 
policies; (ii) to determine whether and to what extent and upon what 
terms it will allow future foreign investment; (iii) to prescribe and 
give effect on just terms to requirements as to the ownership of existing 
or future investments; (iv) to prescribe and give effect to other rea- 
sonable requirements as to the ownership of existing or future in- 
vestments ; 


Article 12 further provides that the interests of Members may be pro- 
moted if they enter into bilateral or multilateral agreements relating to 
the opportunities and the security for investment and any limitations in 
respect of the rights mentioned in paragraph (C). 

Subject to such rights and such agreements, Members undertake ‘‘to 
provide reasonable opportunities for investments and adequate security for 
existing and future investments and to give due regard to the desirability 
of avoiding discrimination as between foreign investments.’’? 

These provisions touch the heart of this problem. In substance the re- 
ceiving country is recognized as having the rights to prevent interference 
in its internal affairs and national policies on account of an investment, to 
determine the extent and terms of foreign investment, and to prescribe the 
terms of ownership of existing or future investments. 

Thus it would seem that diplomatic protection is ruled out, that condi- 
tions of operation may be controlled, and that vested rights and future 
ownership are imperilled. There is no provision for just compensation if 
the property is taken into public ownership, management or occupation, 
as provided in the Geneva draft. Everything which is now the subject of 
doubt and anxiety to present and prospective investors seems to be left to 
some kind of future negotiated agreement or to the exigencies of paragraph 
(C). This disposal of the problem can hardly be said to encourage and 
stimulate foreign investment. On the contrary it seems to admit the right 


1 These quotations are taken from the latest revisions of Articles 11 and 12 at the 
Havana Conference available on going to press. 
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of a government to deal with a foreign investment in ways heretofore con- 
demned as unfair and unjust by standards of international law. 

As this review indicates, the difficulties and risks attendant upon foreign 
investment are far from being composed. And the doubts expressed by 
Mr. Foster as to the effective protection of international investments under 
the Charter seem well founded. The proposals are couched in loose and 
vague language open to various interpretations by the parties, if not in- 
deed meaning different things to different Members. Moreover, the stipu- 
lations are rendered even more difficult of application by exceptions or 
modifications apparently aimed to take care of various points of view and 
eventualities. Possibly to meet this unsatisfactory condition, the Organi- 
zation may promote international agreements on measures designed to as- 
sure just and equitable treatment for foreign nationals and enterprises, 
including a general agreement or statement of principles as to the conduct, 
practice and treatment of foreign investments (Arts. 11 and 69). It seems 
that the Charter is thus drawn to accommodate conflicting situations and 
to rely on future negotiations or procedures to iron out controversies when 
they arise in the course of practical operations. 

The Charter contains no clear bill of rights to guide the foreign investor. 
On the contrary a complaining Member must rely upon the workings of the 
machinery established to settle differences as they occur. He may make 
representations directly to the offending Member with a view to adjust- 
ment (as is the present practice), meanwhile keeping the Director-General 
informed of the discussions (Art. 89). In case of failure, the matter 
may be referred to the Executive Board or, with its approval, directly to 
the Conference of all Members. In either case the matter shall be in- 
vestigated and recommendations made or a ruling given, as seems appro- 
priate. The Executive Board may, with the consent of the parties, refer 
the matter to arbitration. Any ruling of the Executive Board may, upon 
request, be reviewed by the Conference (Art. 90) and the resolution of 
the Conference may be reviewed by the International Court of Justice 
through a request of the Organization for an advisory opinion (Art. 91). 
Finally, Members undertake not to have recourse to any other procedures 
for complaints and settlement of difficulties, and in particular are not to 
take unilateral action in advance of complaint to and final decision by the 
Organization (Art. 92).? 

Thus a new method is established for the consideration and settlement 
of complaints and disputes arising in connection with the protection of 
foreign investments, other than through the foreign offices of the dissident 
states as heretofore has been the practice. In fact, it may be that com- 
plaints will be referred in the first instance to the Organization which will 
assume the functions heretofore exercised by foreign offices in such matters. 

Thus it may be queried whether any real advance has been made toward 


2 On going to press, these Articles are still under consideration at Havana. 
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the solution of the problem of foreign investment. The widely divergent 
views as to the standard of treatment of foreigners are yet to be reconciled. 
While the so-called undeveloped countries desire outside capital for the 
promotion of their resources and the advantages flowing therefrom, they 
fear the attendant foreign intrusion and ownership and the possibility of 
diplomatic pressure in case of trouble. They have therefore in many in- 
stances assumed a defensive attitude against what they regard as foreign 
encroachments in their domestic domain and sought to escape their own 
short-comings by laws and treaties renouncing responsibility. They appear 
to have maintained this point of view in the ITO Charter. 
L. H. Woousey 


THE CRIME OF “WAR-MONGERING” 

On November 3, 1947, the General Assembly of the United Nations 
unanimously passed a resolution which, after noting the intent of the 
Charter to free the world of the scourge of war, and also to implement 
respect for fundamental freedoms, including freedom of expression, 


condemns all forms of propaganda, in whatsoever country conducted, 
which is either designed or likely to provoke or encourage any threat 
to the peace, breach of the peace, or act of aggression. 
The resolution further requested the members of the United Nations to 
promote friendly relations among nations, and to encourage information 
expressing the general desire for peace. It also directed communication 
of the resolution to the proposed Conference on Freedom of Information.' 

Passage of the resolution was preceded by a prolonged debate begun by 
the Soviet representative, Mr. Vishinsky, who charged that ‘‘war-monger- 
ing’’ was going on in the United States, Greece, and Turkey, and proposed 
a resolution recognizing ‘‘war-mongering’’ as a crime, and asserting the 
obligations of members of the United Nations to suppress it.2. The resolu- 
tion as finally passed deleted all allusion to specific countries, and refrained 
from declaring that ‘‘war-mongering’’ was a crime against the law of 
nations. 

The United Nations Committee on the Progressive Development of Inter- 
national Law and its Codification has proposed to the General Assembly 
an International Law Commission with competence to consider the eodifica- 
tion of international criminal law. When established this Commission will 
doubtless consider whether a crime of ‘‘war-mongering’’ exists or should 
exist in international law.* 

Solution of the problem involves examination of the extent to which 
international law has recognized, on the one hand, that the giving of 


1 United Nations Weekly Bulletin, Nov. 11, 1947, p. 618; hereafter cited as 
U.N.W.B. 

2 The same, Nov. 4, 1947, p. 579. 

3 International Organization, Sept., 1947, Vol. 1, p. 491; U.N.W.B., Nov. 4, 1947, p. 
577, Nov. 18, 1947, pp. 649-50. 
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publicity to words or symbols is in certain circumstances an international 
crime, and on the other hand, that the human right of freedom of expres- 
sion is subject to certain qualifications. 

Is ‘‘war-mongering’’ a crime? Affirmative answers have been drawn 
from the general principle that states are under obligations to employ due 
diligence to prevent in their jurisdiction acts disrespectful of foreign states 
or dangerous to their domestic order, and acts instigating or encouraging 
aggression or other offenses against the law of nations; from the practice 
of states in providing by domestic legislation for the punishment of such 
actions; and from the recognition of such acts as international crimes in 
international treaties, international conferences, and international tribunals. 

Mr. Vishinsky deduced the obligation not to tolerate and to punish 
‘‘war-mongering’’ from the purposes of the United Nations, to maintain 
international peace and security, and to develop friendly relations among 
nations (Art. 1, pars. 1 and 2) and from the principles of the United 
Nations requiring members not to endanger international peace and se- 
curity and to refrain in their international relations from threat or use of 
force (Art. 2, pars. 3 and 4).* 

It is interesting to recall that the late Senator Borah drew a similar 
implication from the principle that resort to war was illegal. The resolu- 
tion which he proposed in the Senate in 1923 for the ‘‘outlawry of war,’”’ 
and which led to the Kellogg-Briand Pact provided: 


Every nation should be encouraged by solemn agreement or treaty to 
bind itself to indict and punish its own international war breeders or 
instigators and war profiteers under powers similar to those conferred 
upon our Congress under Article 1, Section 8, of our Federal Constitu- 
tion, which clothes the Congress with the power to define and punish 
offenses against the law of nations.° 


The United States, the United Kingdom, the Soviet Union, and France, 
in framing the Charter for the trial of major war criminals in August, 
1945, assumed that the general anti-war obligations which bound the states 
involved in those trials prevented them from legitimatizing acts of in- 
dividuals which were crimes against peace, and that these crimes included 
‘*preparation’’ of aggressive wars as well as ‘‘planning, initiating, or 
waging’’ them, and furthermore that ‘‘instigators’’ of these and other war 
crimes were criminally responsible no less than ‘‘leaders, organizers, and 
acecomplices.’’® The indictment which led to the Nuremberg trial cited 
participation as ‘‘instigators’’ in the development of aggressive war and 
other war crimes as a ground for liability, and as evidence of such liability 
referred to acts ‘‘preparing them (the German people) psychologically for 


4U.N.W.B., Nov. 4, 1947, p. 580. 

5 Sen. Res., 441, 67th Cong., 4th Sess., Feb. 1, 1923. See Comment in this JOURNAL, 
Vol. 19 (1925), p. 80. 

6 Art. 6, Dept. of State, Trial of War Criminals, 1945, p. 16. 
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war’’ through reshaping their educational system and cultural activities, 
and controlling the dissemination of information and the expression of 
opinion.’ 

In the League of Nations the effort to achieve material disarmament led 
to consideration of ‘‘moral disarmament’’ as a necessary precondition.® 
The Polish government’s memorandum of September 17, 1931, which sug- 
gested suppression of war-stimulating propaganda and steps for assuring 
that educational and informational activities be inspired with mutual 
respect and good understanding between nations, was discussed in the 
Committee on Moral Disarmament of the Disarmament Conference in 
1932, and in the International Committee on Intellectual Codperation. 
The latter prepared a convention which required each party to prohibit 
broadcasts from its territory “‘which to the detriment of good international 
understanding is of such a character as to incite the population of any 
territory to acts incompatible with the internal order or the security of a 
territory’’ of another party. The parties also undertook to ‘‘ensure’’ that 
broadcasts ‘‘shall not constitute an incitement either to war’’ against 
another party or ‘‘to acts likely to lead thereto.’’ The convention included 
in addition the obligations to prevent broadcasts ‘‘likely to harm good 
international relations’’ of ‘‘statements the incorrectness of which is or 
ought to be known to persons responsible for the broadcast,’’ and to ensure 
adequate broadcasts, ‘‘especially in time of crisis,’’ of accurate information 
concerning international relations and of information tending to promote 
better mutual knowledge of civilizations and their contributions to the 
organization of peace. This convention was signed by 28 states on Sep- 
tember 23, 1936, and came into force on April 2, 1938. Twenty-three 
states had ratified or acceded by January 1, 1941, including Great Britain, 
France, and fourteen other members of the United Nations. The Soviet 
Union was an original signatory but did not ratify. China and the United 
States neither signed nor acceded.® 

In diplomatic discussions since the French Revolution governments have 
frequently complained of subversive propaganda stimulated or tolerated 
by foreign governments. Absolute monarchies and Fascist dictatorships 
have habitually assumed that states were under an international obligation 
to use due diligence to suppress such propaganda, even if emerging from 
private organizations; but liberal states, while recognizing the obligation 
to prevent high government officials from indulging in such propaganda, 


7 Indictment, Secs. III, IV, D, e, and the same, pp. 25, 30. 

8Q. Wright, A Study of War, Chicago, 1942, p. 813; Denys P. Myers, World 
Disarmament, Boston, 1932, p. 3. 

® Manley O. Hudson, Ed., International Legislation, Vol. 7, p. 409; D. P. Myers, 
Handbook of the League of Nations, Boston, 1935, p. 187; League of Nations Secre- 
tariat, Essential Facts about the League of Nations, p. 107. 
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have usually denied any duty to prevent private individuals from engaging 
in such activities.’° 

Propaganda of this type, though only indirectly related to the main- 
tenance of international peace, may be included under ‘‘war-mongering’’ 
and the convention of 1936 sought to prevent radio propaganda ‘‘incom- 
patible with the internal order’’ of other states as well as such propaganda 
inciting to war or likely to lead thereto. These two types of propaganda 
should, however, be distinguished. Toleration by a state of propaganda 
unfavorable to foreign states, rulers, or governments and favorable to 
seditious, revolutionary, or insurgent groups has been considered an inter- 
national delinquency on the ground that each state is bound to respect other 
states and not to interfere in their domestic problems. It has not been 
doubted that this duty exists and requires the government itself and high 
officers to refrain from libelous statements or propaganda which would 
weaken or disrupt the internal order of a friendly state. The extent to 
which reasoned criticisms of domestic or international policy come within 
this prohibition is controversial. Clearly denunciations of violations of 
international law or treaty by another state do not.*: There has, as noted, 
been a definite issue between liberal and autocratic states, whether the duty 
extends to the prevention of such utterances by private persons within the 
state’s jurisdiction. 

Differing from the type of utterances just mentioned, propaganda which 
instigates or encourages aggression or other crime against international law 
has been considered a crime, not in itself, but because of its relationship to 
the international delinquency or crime which it incites. Where domestic 
order is concerned the question is that of whether the propaganda itself 
constitutes unlawful intervention. Where instigation of international 
delinquency or crime is concerned the question relates to the importance 
of the propaganda in producing the crime or delinquency. 

The two types of propaganda are related because if foreign propaganda 
is likely to be or is successful in disrupting the internal order of a state 
the government of that state may be stimulated to engage in aggression 
to eliminate the source of hostile propaganda or it may be the victim of 
aggression because its weakness invites aggression by others especially by 
those governments or groups favorable to the revolutionists or insurgents. 
Both types of propaganda may, therefore, tend to produce international 


10H. Lauterpacht, ‘‘Revolutionary Activities of Private Persons against Foreign 
States,’’ this JouRNAL, Vol. 22 (1928), pp. 105, 126; Lawrence Preuss, ‘‘Inter- 
national Responsibility for Hostile Propaganda against Foreign States,’’ the same, Vol. 
28 (1934), p. 649; Vernon Van Dyke, ‘‘The Responsibility of States for International 
Propaganda,’’ the same, Vol. 34 (1940), pp. 58, 73 and ‘‘ Autocratic Opposition to 
Freedom in Foreign States,’’ The Journal of Politics, Vol. 4 (1942), p. 437. 

11See Q. Wright, ‘‘Denunciation of Treaty Violators,’’ in this JourNAL, Vol. 32 
(1938), p. 526. 
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war and can be properly characterized as ‘‘war-mongering,’’ though the 


immediate effect in one case is to produce civil war and in the other inter- 
national war. 

Were it not for the indirect effect of propaganda directed at the domestic 
order of a state in producing international war, it would seem that the 
conduct or undue toleration of such propaganda by a state should be 
treated merely as an international delinquency, justifying diplomatic de- 
mands for preventive action or reparation by the injured state. In so 
far, however, as such propaganda provokes or encourages aggression or 
other international crime it becomes a crime itself. 

In systems of municipal law the distinction is usually made between the 
eivil liability for libel, slander, or defamation injurious to another indi- 
vidual, and the criminal liability for such acts which, because of their in- 
flammatory, seditious, or blasphemous character, tend to produce breaches 
of the peace.’ International law may similarly distinguish between the 
international delinquency of a state in conducting or unduly tolerating 
propaganda hostile to another state and the international crime of indi- 
viduals who engage in propaganda with a tendency to produce breaches of 
international peace. 

Turning from general principles and diplomatic discussions we may con- 
sider the extent to which national and international tribunals have actually 
recognized ‘‘war-mongering’’ as a crime against the law of nations. Both 
democratic and autocratic states have frequently provided in their law 
for the punishment of acts of propaganda having a definite tendency to 
incite war or having the character of criminal libel against a foreign 
sovereign or state. While this legislation has often been motivated by the 
desire to protect national interests rather than by recognition of an inter- 
national obligation, it may give some evidence of the latter. 

The penal codes of no less than 28 countries give some protection to 
foreign sovereigns and states against libel and slander. A larger number 
give similar protection to resident diplomats.‘* The common law of Eng- 
land and the United States authorizes criminal prosecutions for libel against 
foreign rulers or states involving a threat to the peace.** The penal codes 
of France, Spain, and a number of other states provide for punishment of 
individuals for acts which expose the state to a declaration of war or its 
citizens to reprisals. The Swiss code of 1934 provides for the suspension of 
‘‘newspapers and periodicals which, exceeding the limits of criticism in a 


12 Francis Wharton, A Treatise on Criminal Law, Secs. 1594, 1605, 1606, 1611. 

18 Van Dyke, pp. 69-70. 

14 King vs. Gordon, 22 Howell State Trials 233-34; King vs. Vint, 27 Howell, 641; 
King vs. Peltier, 28 Howell, 617-18; Case of William Cobbett, Wharton State Trials 325; 
See. of State Bayard to Mr. Harris, April 2, 1885, 2 Moore’s Digest 430-33; J. F. 
Stephen, Digest of Criminal Law, Art. 99; Francis Wharton, work cited, Sec. 1612a. 
See, however, Lauterpacht, work cited, pp. 113-14. 
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particularly grave manner, threaten to disturb the good relations of 
Switzerland and other countries.’’ The Soviet Union apparently has no 
criminal provisions against libel or slander of foreign states generally, but 
only prohibits counter-revolutionary activities against any ‘‘toilers’ state,’’ 
even if not a part of the Soviet Union.*® 

In the recent discussion Mr. Vishinsky stated that, in his opinion, ‘‘The 
instigation of war is a crime against humanity, and must not be masked by 
the cry that censorship is incompatible with human rights,’’ but he did not 
discuss the present state of Soviet law on the subject. The Polish delegate, 
however, stated that ‘‘the criminal law of the Polish republic provides 
imprisonment up to five years for anyone who publicly incites to a war 
of aggression.’’ 

National tribunals applying legislation or common law principles have 
held that libels against foreign sovereigns and states are incitements to 
war which constitute crimes against the law of nations.17 The Nuremburg 
Tribunal sentenced Julius Streicher to death for crimes against humanity, 
although he took no administrative or military part in such crimes. His 
acts of anti-Semitic propaganda were charged as ‘‘incitements to murder 
and extermination,’’ and were considered to come within the crimes against 
humanity, including persecutions of minorities, defined in the Charter.*® 

There seems to be some evidence in general principles of law, diplomatic 
discussion, treaties, juristic opinion, national and international legislation, 
and judicial precedents that libelous and inflammatory utterances intended 
to incite, and tending to produce, aggressive war or other crime against 
the law of nations, and other acts short of direct planning or use of military 
force with the same intention and tendency, are crimes against interna- 
tional law which might well be designated ‘‘war-mongering.’’ The present 
writer has suggested that ‘‘a crime against international law is an act com- 
mitted with intent to violate-a fundamental interest protected by interna- 
tional law, or with knowledge that the act will probably violate such an in- 
terest, and which may not be adequately punished by the exercise of the 
normal criminal jurisdiction of any state.’’?® It would appear that the 
material mentioned would bring ‘‘war-mongering’’ within this definition. 
Security from war is a fundamental interest of states protected by inter- 
national law and national tribunals can not be trusted to penalize propa- 
ganda inimical to the security of other states when such propaganda 
corresponds to national policy. 

Would provision for the legal punishment of that crime endanger free- 


15 VanDyke, p. 71; Q. Wright, ‘‘The Outlawry of War,’’ this JouRNAL, Vol. 19 
(1925), p. 831. 

16 U.N.W.B., Nov. 4, 1947, pp. 580, 582. 

17 Above, notes 13, 14. 

18 Judgment of Nuremberg Tribunal, this JouRNAL, Vol. 41 (1947), p. 56. 

19Q. Wright, ‘‘Law of the Nuremberg Trial,’’ this JouRNAL, Vol. 41 (1947), p. 56. 
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dom of speech and of the press? It appears that if the crime is properly 
defined such prosecutions would come well within the exceptions to freedom 
of speech recognized even in the most liberal countries. The practice of 
the United States recognizes that the Constitutional guarantee in the First 
Amendment does not prevent civil actions and criminal prosecutions for 
utterances or publications which injure or seriously menace other indi- 
viduals, the public order, or the international order. The American and 
most other systems of law impose liability for libel, slander, and defama- 
tion, and apply these laws for the benefit not only of resident individuals 
but also of foreign sovereigns and states. In the United States statutes 
may impose liability for publications or utterances injurious to public 
morals or public order in circumstances such that the publication or ut- 
terance constitutes ‘‘a clear and present danger.’’*° Anti-syndicalist and 
anti-Communist laws have been up-held by the Supreme Court when ap- 
plied within these limits. 

The President’s Committee on Civil Rights, in its report of October, 
1947, thought freedom of speech and press would not be infringed by 
legislation or loyalty tests against subversive propaganda if the ‘‘clear and 
present danger’’ rule were applied with judgment, if the standard applied 
were clear, and if the procedure were adequate.”* 

The Commission on Freedom of the Press in 1947 noted that the First 
Amendment has not been interpreted to exempt the press from the general 
laws of the country, nor to prevent the adoption of special laws governing 
certain types of utterances. The Commission, however, thought certain 
laws against sedition and syndicalism were so vague and sweeping in 
phraseology as to endanger freedom of the press.?*. It would appear that 
anti-war-mongering legislation would be Constitutional in the United 
States if within the ‘‘clear and present danger’’ rule. 

The various bills of human rights which have been proposed in con- 
formity with provisions of the United Nations Charter have uniformly 
recognized that freedom of expression must be subject to limitations of the 
kind recognized in the United States. Thus in the draft proposed by a 
committee of the American Law Institute, only ‘‘arbitrary limitations’’ of 
freedom of the press by the state are forbidden, and the exercise of this 
freedom, as well as others, is limited ‘‘by the rights of others and by the 
just requirements of the democratic state.’’ The same limitations are in- 
cluded in the draft proposed by the Commission to Study the Organization 
of Peace. Proposals of the United Nations Commission on Human Rights 


20 Holmes, J., in Schenck vs. U.S., 1919, 249 U.S. 47, 52, and dissent in Abrams vs. 
U.S., 1919, 250 U.S. 627, 630. 

21 President’s Committee on Civil Rights, To Secure These Rights, Washington, 1947, 
pp. 49-51. 

22 Report of Commission on Freedom of the Press, R. M. Hutchins, Chairman, 4 
Free and Responsible Press, New York, 1947, pp. 16, 18. 
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made in June, 1947, recognized that ‘‘manifestations of differing convic- 
tions can be subject only to such limitations as are necessary to protect 
public order, morals, and the rights and freedoms of others’’ (Art. 20). 
Furthermore the general recognition of ‘‘freedom of expression”’ is quali- 
fied in this draft by the equally general recognition that ‘‘in the exercise 
of his rights, everyone is limited by the rights of others,’’ and that ‘‘man 
owes duties to society’’ (Art. 2, 22). The United States’ suggestions on 
the draft incorporates the same ideas (Art. 3, 22). The Declaration and 
Convention of Human Rights adopted by the United Nations Commission 
in December 1947 at Geneva omitted any formulation on freedom of ex- 
pression, stating that the problem was deferred until after the meeting 
of the Conference on Freedom of Information planned for March, 1948, but 
the Declaration included a general limitation in the words, referred to 
above, used by the American Law Institutes’ Committee (Art. 2). 

A group of American newspaper publishers prepared a draft treaty for 
consideration by the International Conference on Freedom of Informa- 
tion planned for the Spring of 1948. The extensive freedoms proposed 
were, however, not to be construed ‘‘as modifying the laws of the high 
contracting parties concerning libel, slander, and publication of obscene 
materials,’’ and ‘‘each of the high contracting parties may make and en- 
force regulations applicable to the correspondents of the other necessary 
for the maintenance of national security, provided such regulations apply 
equally to the correspondents of all nations.’’** A similar position is 
taken by James Warburg in proposing that an international agreement 
on freedom of information be accompanied by an agreement for prevent- 
ing ‘‘psychological aggression.’’ By the latter each government would 
agree that 


Within the framework of its own constitutional relationships between 
citizen and state, it will endeavor to prevent or counteract the activities 
of any of its citizens which might tend in the direction of sustained 
psychological aggression against the government or people of another 
signatory nation.** 

If freedom of speech and the press is not unduly impaired by such 
qualifications it would not be unduly impaired by national or international 
enforcement of laws forbidding the publication or utterance of words or 
symbols designed and likely to provoke or encourage any threat to the 
peace, breach of the peace, or act of aggression, provided the phrase 
‘likely to provoke or encourage’’ is interpreted in accord with the ‘‘clear 
and present danger’’ rule. 


28R. J. Finnegan, ed., Draft Treaty on Freedom of Information, Chicago, 1947, 
Arts. 6, 7. 

24 James P. Warburg, Unwritten Treaty, New York, 1946, p. 158. This proposal 
goes hardly as far as the widely ratified Convention of 1936 (above, n. 9) though the 
latter dealt only with broadcasting. 
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It will be noted that the definition of the crime of ‘‘war-mongering’’ 
proposed in the preceding statement differs from the General Assembly’s 
resolution mentioned in the beginning of this note, by substituting the 
word ‘‘and’’ for ‘‘or’’ after the word ‘‘designed.’’ It is believed that the 
erime should require evidence both of intent to endanger and of actual 
danger to the peace. The General Assembly was not defining a crime, but 
merely condemning ‘‘war-mongering’’ which in this sense could appro- 
priately include utterances either intended to produce or likely to result in 
breaches of the peace. 

Quincy WRIGHT 


CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The Annual Meeting of the American Society of International Law will 
be held in Washington on April 22, 23, 24. The general theme of the 
discussions will be the United Nations and International Law. It is confi- 
dently hoped that competent persons representative of the Government of 
the United States as well as of the United Nations organization will be 
among the speakers. 

In accordance with the decision of the Executive Council of October 4, 
one session will be devoted to reports from the regional meetings being held 
this winter in several cities throughout the country. 

Members are reminded of the notice of an amendment to the Constitution 
which was published in the October issue; this amendment will be voted on 
at the business meeting on April 24. 

Epwarp DUMBAULD 
Chairman, Committee on Annual Meeting 


NEW YORK REGIONAL MEETING OF THE SOCIETY 


Approximately seventy members were present at a luncheon which pre- 
ceded the regional meeting of the Society in New York on November 8, 
1947. Following the luncheon Professor Philip C. Jessup, as presiding 
officer, spoke a few words of welcome and then introduced the president of 
the Society, Professor Charles Cheney Hyde. Mr. Hyde greeted the 
members warmly and commented on the excellence of the attendance on a 
disagreeably rainy day. 

The presiding officer explained the program as arranged by the com- 
mittee in charge. Three speakers were to address the members for twenty 
minutes each. After each speaker there were to be twenty minutes for 
discussion. After the discussion following the third speaker there was to 
be time for discussion on any of the addresses, or on any pertinent subject. 

Mr. Jessup introduced the first speaker, Professor William W. Bishop, 
Jr., of the University of Pennsylvania Law School. Mr. Bishop said that 
he had been asked to speak briefly on the progressive development of inter- 
national law through recent American judicial decisions and on the plans 
of the American Society of International Law to develop the department 
in the American Journal of International Law for the fuller presentation 
to its readers of current judicial decisions, by means of digests and brief 
reviews. Mr. Bishop, as editor of the new department, asked the assistance 
of the members in bringing to his attention any cases on international 
law decided by American courts, foreign courts, and international tri- 
bunals. He hoped that the new department might serve a double purpose: 
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to assist practicing lawyers and to draw to the attention of the general 
reader the immediate interest to him, and the practicality in his daily life, 
of international law. He commented on the great importance of judicial 
decisions as source material in international law, and gave brief summaries 
of a considerable number of varied decisions emanating from American 
courts within the past year which were decided on the basis of interna- 
tional law. 

Mr. Bishop said that however important it might be to the practicing 
lawyer to have access to similar cases arising in international tribunals 
and foreign courts, the sources are very limited. He suggested that in 
the field of publishing, digesting, indexing, and translating international 
law cases there might be a happy area of codperation through the United 
Nations looking toward the progressive development of international law, 
and noted a recommendation to that effect by the UN Committee on the 
Progressive Development of International Law. 

Mr. Wehle commented on the long interval between the publication of 
Moore’s Digest and Hackworth’s Digest, and asked whether current opin- 
ions and decisions might not be made available regularly through the Of- 
fice of the Legal Adviser. He wondered whether the American Journal 
might not be the best place to publish this material. 

Mr. Bishop replied that much of such material is already available in 
the Department of State Bulletin and that the Department has not a large 
enough staff to do more than it is doing. 

Mr. Gross said that one of his first projects was the annual or more 
frequent publication of such opinions, so as to make generally available 
what is now available in a limited area. 

Mr. Jessup then introduced the second speaker, Yuen-Li Liang, Director 
of the Division for Development and Codification of International Law of 
the UN Secretariat. He described the activities of the UN directed toward 
the progressive development of international law and its codification, be- 
ginning with the creation by the General Assembly in 1946 of the Com- 
mittee on the Progressive Development of International Law and its Codifi- 
cation, which in turn recommended the setting up of a highly specialized 
body to be known as the International Law Commission. He reported at 
some length the discussion that had taken place concerning a distinction 
between the methods to be used for the codification of the law on the one 
hand and its development on the other; the selection of the personnel of 
the Commission; and finally the question of the formulation of the princi- 
ples of international law recognized by the Charter of the Nuremberg 
Tribunal and its Judgment. 

Mr. Jessup introduced the third speaker, Ernest A. Gross, Legal Adviser 
of the Department of State. He said that instead of presenting the paper 
which he had prepared he would mention some of the problems confronting 
him in his new post. First is the problem of relating international law 
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to the politico-military problems of today. The ten branches into which 
his Office is divided all overlap in their activities, thus making the task of 
codrdination very difficult. He described illustrative situations and went 
on to say that this problem of overlapping and the need of complicated 
coordination is similar to the problem in the Department of State as a 
whole, for inseparable relationships appear among the economic, political, 
and military problems. He deplored a tendency in the Office to become 
over-absorbed in matters of domestic legislation which has an impact on 
foreign policy, and cited the Marshall plan as an example. He suggested 
that the relationship between the Office and this Society, the American Bar 
Association, and similar organizations was not close enough. He thinks 
the Office must feel free to try to mobilize the skills of all. He welcomes 
particularly the codperation of this Society. 

Mr. Eagleton asked how the Office is related to the UN and whether the 
Legal Adviser must approach UN officials through the Office of Special 
Political Affairs. Mr. Gross replied that the relation of his Office to the 
Legal Committee is direct, and that the Legal Adviser may communicate 
directly with Senator Austin and his staff. Otherwise the Office of the 
Legal Adviser and the Office of Special Political Affairs operate in tandem. 

RutH Cooke Roserts, Secretary 


MIDWEST REGIONAL MEETING 


The second Midwest regional meeting of the Society took place at the 
University of Chicago on December 6, 1947. Fifty members of the Society 
attended. Quincy Wright acted as chairman. The general topic dis- 
cussed was the relation of the United Nations to International Law. 

The morning session was devoted to the procedure of the United Nations 
for maintaining international law, including procedures for dealing with 
aggression, the relative importance of political and legal procedures, pro- 
cedures for the development and codification of international law, and 
procedures for increasing the solidarity of the international community. 
Several of those present expressed the opinion that in a period of rapid 
change, such as the world is now experiencing, political procedures would 
be likely to prove more useful than legal procedures in many fields, such as 
the interpretation of the United Nations Charter. It was the prevailing 
sentiment, however, that international law would continue to have im- 
portant functions and that greater use of international tribunals was 
desirable. 

The afternoon session was devoted to a critical analysis of the principles 
of international law prescribed by the Charter, particularly those in 
Chapter II. It was recognized that the meaning of these principles 
would in considerable measure depend on the process of interpretation in 
reconciling such principles as ‘‘the sovereign equality of states’’ and ‘‘es- 
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sentially domestic jurisdiction’’ with the broad competences given to the 
organs of the United Nations to preserve international peace and security 
and to promote economic and social welfare. The varied standards of in- 
terpretation which have been suggested for the Charter were compared 
with the standards applied to the League of Nations Covenant and the 
Constitution of the United States. Such comparisons indicated that the 
future may have a wide range of possibilities in store for the United 
Nations. 

The meeting passed a single resolution suggesting the desirability of ex- 
tending the invitation to future regional conferences to a limited number 
of qualified persons, especially members of the bar, who are not members 
of the society. 

Q. W. 


THE PRAGUE CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The forty-second Conference of the International Law Association was 
held at Prague, Czechoslovakia, from August 3lst to September 6th, 1947. 
This was the second conference of this seventy-five year old institution 
since the cessation of hostilities in World War II. Upon the agenda the 
progressive development of international law and its codification occupied 
a position of major importance. Sir Arnold McNair presented the recom- 
mendation of an English committee of experts as to the best ways and 
means of accomplishing the results envisaged by Article 13, paragraph 
1(a), of the Charter of the United Nations. The report of the committee 
followed in general the recommendations made by Sir Cecil Hurst in his 
address before the Grotius Society on October 16, 1946, but with a more 
specific application of the Restatement method. The presentation of the 
English group did not pass without opposition. A report by a Belgium- 
Luxemburg group presented by P. de Visscher and L. Gyselynek proposed 
to leave to the representatives of the various states and not to a committee 
of jurists, the selection of the subjects deemed ripe for codification. They 
maintained that the codification of international law was less a matter of 
mere esthetic perfection than of attaining the genuine approval of states 
and that for this reason political considerations could not be neglected. 
Their report favored the method of civil law countries in seeking the 
authority of codes bearing upon certain selected subjects and having the 
force of law rather than a mere compilation of accepted rules under the 
Restatement method. Professor Gutzwiller of Switzerland, in an able 
survey of the two methods, asks whether we must not recognize two dif- 
ferent approaches to methods of codification, the Anglo-Saxon and the 
Continental European.’ 

The resolutions finally adopted by the Association gave general approval 


1M. Gutzwiller in Die Friedens-Warte, 1947, Nos. 4-5, p. 304. 
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to the report of the English group, while at the same time advising that 
the International Court of Justice should make recommendations for mem- 
bership on the expert commission to the General Assembly; that the num- 
ber of members should be less than fifteen; that the first and principal 
function of the commission should be to establish a number of expert 
committees consisting not of governmental representatives but of unof- 
ficial persons distinguished for their practical experience or scientific 
knowledge of international law and to charge these committees with the 
duty of preparing Restatements of these portions of the existing rules 
allotted to each of them without attempting to secure the approval of 
governments for these Restatements. The resolutions drew attention to 
the American Restatements and the Harvard Research in International 
Law as examples of the method recommended. 

A second important topic dealt with by the Conference was the enforce- 
ment of human rights and fundamental freedoms as envisaged by the 
Charter of the United Nations. The Association adopted a resolution 
based upon a report by Professor Lauterpacht of Cambridge favoring 
further study of the various phases of the subject, not merely by the 
organs of the United Nations but also by non-governmental bodies, before 
final action by the General Assembly, but that such action should not be 
delayed beyond the year 1950. The resolution was transmitted to the 
Secretary-General of the United Nations. 

The Conference also considered and acted upon the report of its Con- 
flict of Laws Committee under the chairmanship of Judge Bagge of 
Sweden, relating to the unification of conflict rules in respect of the Sale 
of Goods. Several drafts have heretofore been presented to the Nether- 
lands Government with the hope that they would be considered by the of- 
ficial Hague conferences on private international law. These drafts were 
laid before the official conference of 1928. The draft adopted by the 
Association at the Prague Conference will constitute a supplement dealing 
with the subject of jurisdiction in respect of litigation growing out of 
sales of movable corporeal goods. It permits the party to indicate the 
country of jurisdiction in the original contract, but in the absence of such 
indication, ‘‘competence shall be with the courts of the country where, at 
the time either when the contract is made, or when the claim is lodged, 
the defendant has his habitual residence or, if the order regarding the sale 
has been passed or received by an establishment of the defendant, where 
the establishment is situated.’’ 

The Association also considered a report of its Committee on Jurisdic- 
tion and Recognition in Divorce presented by William Latey. While space 
does not permit any detailed discussion of the draft adopted by the As- 
sociation, it is sufficient to say that it does not contemplate the adoption of 
its provisions by multilateral convention. States are to undertake to in- 
sure by legislation that any decree of divorce a vinculo, and any decree 
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of nullity pronounced under the conditions required by the draft, may be 
recorded by a competent court of another adhering state, which shall 
thereupon issue a declaration that such decree has been pronounced by a 
court of the local state. The decree must have been pronounced by a 
competent court of the country in which the husband or wife was domiciled 
at the time the suit was instituted, or in which either party has been ac- 
tually resident for an aggregate period of one year during the eighteen 
months immediately preceding the institution of the suit, or of which, 
according to the lex fori, either party was a national at the time the suit 
was instituted. 

The International Law Association expects to celebrate its seventy-fifth 
anniversary at some time in 1948 in Brussels, Belgium, the city in which 
it was organized in 1873. In the present critical period of world history 
the peoples of the world might do well to observe the guiding precept of 
the Association: Multis melior pax una triumphis. 

ArtTHUR K. KuHN 


STATUS OF DAIREN UNDER THE SINO-SOVIET AGREEMENT 
OF AUGUST 14, 1945 

On August 26, 1947, the Government of Soviet Russia, in response to 
a note of August 14 from the American Embassy at Moscow, again re- 
jected a plea of the United States to reopen the port of Dairen, Manchuria, 
to international commerce or to be responsible for the treatment of Ameri- 
can interests there.t The United States note had expressed the hope that 
arrangements could be made to reéstablish the Chinese Administration, 
permitting American citizens to enter and depart therefrom as provided 
for under the Sino-Soviet Agreement of August 14, 1945, and served 
notice that the United States would hold the Soviet Government respon- 
sible for the treatment accorded meantime to American interests in the 
area. But the Soviet reply made clear that its control of Dairen would 
suffer no qualifications until the conclusion of a treaty of peace with Japan. 
Under the agreement of August 14, 1945, it asserted 

Dalny [Dairen] during the existence of a state of war with Japan 
falls under the regime which has been set up in the naval base of Port 
Arthur. Inasmuch as the state of war with Japan is not terminated 
because there is as yet no peace treaty with Japan, naturally, the 
regime of the naval base continues to prevail over Dalny. 

In the Soviet view the fact that civil administration of the Chinese Gov- 
ernment ‘‘for reasons beyond Soviet control, has not as yet undertaken 
fulfillment of its functions’’ in Dairen, was an added motive for not 
changing the regime now existing at the Port. 

This incident, the latest in the series of friction-producing episodes 
arising out of the Soviet Government’s persistent refusal to reopen Dairen 


1 The New York Times, Sept. 3, 1947, p. 12. 
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to the commerce of other nations, calls attention to the unsatisfactory 
status of another trouble spot on the earth where the interests of the 
major powers are in conflict and which the Chinese Government is helpless 
to correct. A recently reported decision of that Government, after fruit- 
less efforts to sway the Soviets, to ‘‘close’’ Dairen to all foreign shipping,’ 
was immediately followed by a declaration on the part of the Official 
Russian News Agency (Tass) that Soviet ships retain ‘‘the indisputable 
right to enter Dairen, although this port, for reasons not depending on 
the Soviet Union, has not yet been opened to trading and shipping by all 
countries, as was established by the Soviet-Chinese Agreement on August 
14, 1945.’’% Earlier the United States Government, irritated by the in- 
creasing difficulties encountered by its representatives in attempting to 
exercise ordinary consular functions in Dairen,* and the severe military 
restrictions upon entry and departure of ships into and from the Port, 
had protested to the Soviet Foreign Office against continuance of such 
abnormal conditions, emphasizing the desirability of implementing the 
pertinent provisions of the Soviet-Chinese Agreement of August 14, 1945, 
relative to reopening of Dairen to international commerce under Chinese 
Administration.’ In fact Dairen, completely under Soviet control and 
authority, has been a closed port since the defeat of Japan, serving only 
the interests of the Soviet. Union. 

The latest note attests that this unsatisfactory situation is likely to con- 
tinue under the Dairen accord, a document which, while reasonably clear 
in intent, seems to have been drafted in terms designed to encourage dis- 
putes between the parties. An analysis of that agreement throws interest- 
ing light upon the legal basis of the Soviet claim to continue its exclusive 
control of Dairen at the present time. 

The preamble thereto, which is of particular interest because it recites 
the basic purpose of the Dairen Agreement and attests its close integration 
with the Treaty of Friendship and Alliance concluded between China and 
the USSR of the same date, is thus drawn: 


In view of a Treaty of Friendship and Alliance having been con- 
cluded between the Republic of China and the U.S.S.R. and of the 


2 Simultaneously with announcement of the Chinese decision the information director 
at Nanking disclosed that the Government was studying reports that Russian forces 
are supplying Chinese Communist forces through Dairen. The New York Times, 
August 21, 1947. 

3 Same, August 29, 1947, p. 8. 

4The Department of State has not even been free to send official courier ships into 
the port without prior permission, for servicing the American Consulate, as necessitated 
by restrictions placed upon radio communication facilities by the Soviet authorities. 
Same, Sept. 3, 1947, p. 12. 

5 Department of State Press Release No. 8, January 6, 1947. A similar note was 
dispatched to the Foreign Office at Nanking, urging that negotiations be initiated di- 
rectly between the Chinese and Soviet Governments along the lines indicated in the text. 
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pledge by the latter that it will respect Chinese sovereignty in the con- 
trol of all of Manchuria as an integral part of China; and with the 
object of ensuring that the U.S.S.R.’s interest in Dairen as a port of 
entry and exit for its goods shall be safeguarded . . . etc.® 


There follows a series of undertakings by the Chinese Government.” In 
paragraph 1 it agrees ‘‘to declare Dairen a free port open to the commerce 
and shipping of all nations,’’ and in paragraph 2 (unimportant here) to 
apportion for lease to the USSR wharves and warehouses on the basis of 
separate agreement. Paragraph 3 states that ‘‘the administration in 
Dairen shall belong to China’’ and specifies how the harbor-master (who is 
to be a Russian national) and the deputy harbor-master shall be appointed. 
The most significant paragraph with which we are now concerned is para- 
graph 4. It provides as follows: 


4. In peace time Dairen is not included in the sphere of the naval 
base regulations, determined by the agreement on Port Arthur, of 
August 14, 1945, and shall be subject to the military supervision or 
control established in this zone only im case of war against Japan.® 


Use of the phrase ‘‘in case of war,’’ rather than the more usual ‘‘during 
war’’ or ‘‘during a state of war’’ prompts several comments. On the 
bare language of paragraph 4, some uncertainty is suggested as to whether 
‘fin case of war’’ did not contemplate some war involving Japan at a 
future date (the agreement is to run for thirty years)® as distinct from 
the one confronting the parties at the date of the agreement. The prin- 
cipal basis for any such doubt would be that the words ‘‘in peace time’’ 
which begin the paragraph can only refer to anticipated conditions of 
peace (in the future, viewed from the date of the instrument). This 
uncertainty, however, is only apparent. Two arguments virtually pre- 
clude reliance upon any construction of the words ‘‘in case of war’’ which 
would exclude the war then being waged against Japan. The first is that 
there is nothing in the agreement to suggest that it was not intended to 
apply to Dairen’s status in the war then waged. The second is that the 
agreement must be construed with reference to the circumstances before 


6 Department of State Bulletin, Vol. XIV, No. 345 (February 10, 1946), p. 205. 
Full texts of the Sino-Soviet agreements referred to in the present note are reproduced in 
this JOURNAL, Vol. 40 (1946), Supplement, pp. 51 ff. 

7In terms the Agreement constitutes an assumption of obligations solely by the 
Chinese Government; the Soviet Government does not expressly undertake to do any- 
thing. The point is mentioned at this time because inasmuch as the Chinese obligations 
are in the nature of a limitation upon vital rights of sovereignty (territorial dominion), 
there might be a possible ground for urging application of the canon of restrictive 
interpretation as an aid in resolving difficulties of construction due to ambiguity. 
The present note does not, however, invoke this approach in analyzing the legal effects 
of the agreement. 

8 As cited. Italics supplied. 

9 Paragraph 6. 
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the parties during its negotiation and conclusion. Full-scale hostilities 
were being conducted against Japan and the USSR had not yet entered 
the war. In the light of these facts the USSR could have been expected 
to contend (a) that paragraph 4 was applicable to the existing conflict as 
well as to any future war, and (b) that ‘‘in case of war’’ is synonymous 
with ‘‘in time of war.’’ While such a contention (which, as noted above, 
is in fact the basis of the Soviet position) would not be altogether un- 
reasonable as a matter of verbal construction, there must still be con- 
sidered whether it is valid to dispose of the rights of the parties in a situa- 
tion such as the present, between the definitive cessation of hostilities and 
the formal reinstatement of legal peace, in the light of all available evi- 
dence as to the intent of the agreement. 

That issue may be approached by either of two alternative lines. On 
the one hand, it has already been noted that for the Soviets a prime con- 
dition precedent to the vesting of independent administration in China is 
the reéstablishment of a legal ‘‘time of peace.’’ But does the Dairen 
accord go that far? Or has the end of hostilities with Japan effected a 
return to peace within the meaning of the agreement so as to deprive the 
USSR of the right to exercise military control over Dairen? It is well 
settled in international jurisprudence that although active hostilities may 
have ceased, the state of war subsists in law until appropriately terminated, 
generally in a formal manner through the treaty of peace.*° The principle 
that cessation of hostilities or the surrender of one of the belligerents does 
not terminate a state of war has been repeatedly recognized in decisions of 
United States courts. Thus, in Commercial Cable v. Burleson, it was held 
that the armistice of November 11, 1918, had not affected the President’s 
power to seize and operate certain cables under a joint resolution of the 
Congress authorizing such action during the ‘‘present war.’’ Said the 
court (Learned Hand, J.): . 


Even if I were to assume that the power were only coextensive with 
a state of war, a state of war still existed. It is the treaty which 
terminates the war. . . . An armistice effects nothing but a suspension 
of hostilities; the war still continues. It is true that a war may end 
by the cessation of hostilities, or by subjugation; but that is not the 
normal course. . . . There were still military operations, the armistice 
had not been carried out, and after it was, armed forces of the United 
States were in occupation of enemy territory... .™ 


10 Ahmed Emin Bey v. Great Britain, Décisions des Tribunaux Arbitraux Miztes, Vol. 
7, 1928, p. 920 at p. 922; G. Schwarzenberger, International Law, Vol. 1, p. 331; 
Fauchille, Traité de droit international, Vol. 2, § 1693; L. Oppenheim, International 
Law, Vol. II, 6th ed., rev., pp. 434, 464; and generally, Hudson in 39 Harvard Law 
Review (1925), pp. 1029 ff. 

11 Dist. Ct., S.D. N.Y., 255 Fed. 99, 104. Accord: Industrial Commission of Ohio 
v. Rotar (1931), 124 Ohio St. 418; Hijo v. U.S., 194 U.S. 315, 323; Hamilton v. 
Kentucky Distilleries, 251 U.S. 146, 167; Ex Parte Sichofsky, 273 Fed. 694, 695-696. 
See Hackworth, Digest of International Law, Vol. VI, pp. 428 ff., and generally, 
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If the foregoing considerations have merit, will there not be an induce- 
ment to the USSR to defer conclusion of a treaty of peace with Japan as 
long as possible, while maintaining that as ‘‘peace’’ is not restored, Soviet 
authority over Dairen may not be challenged? Conceivably it might seek 
to pursue this contention long after other nations had concluded peace 
treaties with Japan, arguing that as Russia was not party thereto, it still 
retained its rights in Dairen. Apart from exposing the Soviets to charges 
of bad faith, such a policy would not necessarily prevent reéstablishment 
of peace within the meaning of international law at some ultimate date, 
even if no peace treaties were ever concluded. For while the normal 
method of terminating a war is by treaty, cessation of hostilities and the 
withdrawal of military forces from the hostile territory, when followed by 
a sufficient lapse of time, may be regarded as marking a termination of the 
war.’? In a communication to the Spanish Minister, Secretary of State 
Seward declared: 


It is certain that a condition of war can be raised without an 
authoritative declaration of war, and, on the other hand, the situation 
of peace may be restored by the long suspension of hostilities without 
a treaty of peace being made. History is full of such occurrences. 
What period of suspension of war is necessary to justify the presump- 
tion of the restoration of peace has never yet been settled, and must 
in every case be determined with reference to collateral facts and 
circumstances.*® 


On the other hand, despite the not implausible grounds invoked by the 
USSR, it is believed that continued exclusion of Chinese authority under 
the circumstances now prevailing is contrary not only to the spirit of the 
Dairen agreement when read in conjunction with the other Sino-Soviet ac- 
cords simultaneously concluded, but also to the fundamental purpose of 
‘those agreements, and to that extent constitutes both an infringement of 
Chinese sovereignty and a violation of the principle that Dairen shall be 
an open port. What were the objectives which the parties sought to 
achieve ? 

By their Treaty of Friendship and Alliance they undertook ‘‘to wage 
war against Japan until final victory is won,’’ and ‘‘to render to one 


Hudson, work cited, who points out that the precise moment at which a state of war 
ends within the meaning of a given statute may vary for different purposes. 

A similar attitude has been taken by the Department of State. See Mr. Bayard to 
Mr. Muruaga, Dec. 3, 1886, Moore, Digest of International Law, Vol. VII, p. 337. 
President Truman’s Proclamation of December 31, 1946, expressly recognized that a 
state of war still existed at that time. Department of State Press Release, ‘‘ Cessation 
of Hostilities in World War II,’’ Dec. 31, 1946. 

12 Hyde, International Law, 2nd ed., Vol. III, § 904; Oppenheim, work cited, p. 464. 

13 Moore, work cited, p. 336. See also Phillipson, The Termination of War and 
Treaties of Peace, p. 5; and for examples of wars terminated in this way: Fauchille, 
work cited, § 1693; Phillipson, work cited, pp. 3 ff. 
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another all necessary military and other assistance and support in the war’’ 
(Art. I) ; ‘‘after the termination of the war against Japan to take jointly 
all measures in their power to render impossible a repetition of aggression 
and violation of the peace by Japan,’’ and in the event of a Japanese 
attack against either party which involves it in hostilities to give all military 
and other assistance to the party so involved (Art. IIT); and 


having regard to the interests of the security and economic development 
of each of them . . . to work together in close and friendly collabora- 
tion after the coming of peace and to act according to the principles 
of mutual respect for their sovereignty and territorial integrity and 
of non-interference in the internal affairs of the other contracting 
party. (Art. V.) 


The preamble of this treaty expressed the desire to strengthen ‘‘the friendly 
relations that have always existed between China and the U.S.S.R. through 
an alliance and good-neighborly post-war collaboration.’’‘* In Article I 
of the ‘‘Agreement on Port Arthur’’ which the parties declare (in the 
preamble thereof) to be for implementation of the Treaty of Friendship 
and Alliance referred to above, China agrees to the joint use by the 
USSR and itself of Port Arthur as a naval base ‘‘ with a view to strengthen- 
ing the security of China and the U.S.S.R. against further aggression by 
Japan.’’ Port Arthur as an exclusive naval base is to be used only by 
Chinese and Soviet military and commercial vessels (Art. III); and de- 
fense of the naval base is entrusted to the Soviet Government (Art. IV). 
Finally, as already noted, the Dairen agreement was concluded in view of 
the ‘‘Treaty of Friendship and Alliance’’; of the pledge by the USSR that 
‘it will respect Chinese sovereignty in the control of all Manchuria as an 
integral part of China’’; and to ensure that ‘‘the U.S.S.R.’s interest in 
Dairen as a port of entry and exit for its goods shall be safeguarded.”’ 
From these agreements may. be extracted the following principal aims: 


1. Effective prosecution of military operations against Japan in the 
conflict then being waged, as well as strengthening the security of 
China and the USSR in the event of future aggression. The primary 
objective here, in short, is military security. 

2. Protection of the USSR’s interest in Dairen as a conduit for its 
foreign trade, an economic objective equally valid in war and peace. 

3. Mutual respect for the sovereignty and territorial integrity of each 
of the parties and friendly post-war good-neighborly collaboration. 

4, The creation of Dairen as a free port open to all nations. 


Considering the general circumstances now prevailing, the reduction of 
Japan’s military potential and the disappearance of any reasonable possi- 
bility that Japan might renew hostilities, the objectives of ‘‘1’’ and ‘‘2”’ 
would certainly not be impaired by the relinquishment of Soviet military 
rule. So far as the spirit and purpose of these agreements are concerned, 


14 Department of State Bulletin, Vol. XIV, No. 345 (Feb. 10, 1946), p. 203. 
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the present factual situation would seem to be precisely that contemplated 
as warranting a resumption of Chinese control. Surely restoration of 
that control would not be inconsistent with the Dairen agreement. On 
the other hand, continued Soviet authority is no longer necessary for the 
purposes of the agreement, inasmuch as those purposes are directly related 
to reasons of military security and the conduct of operations against 
Japan. The sole justification for the security provision of paragraph 4 
thereof would appear to be to complete the system of protection instituted 
for the safeguard of Port Arthur. As this reason for extending the system 
to Dairen has passed, continued military control by the USSR would 
appear to contravene those provisions of the agreement relative to Chinese 
sovereignty and the establishment of Dairen as a free port. To that 
degree the rights of all nations in the free port are invaded by action 
which is no longer in the interest of both parties but which, on the contrary, 
is prejudicial to the territorial integrity of one of them, and which, if 
persisted in, might properly be regarded as unfriendly in character. 

To summarize, only by attributing to the words ‘‘in case of war’’ in the 
Dairen agreement the expanded scope of ‘‘in time of war’’ is there any 
support at all as a matter of formal legal construction for the Soviet 
position which seems fragile when account is taken of the intention of the 
parties and the present factual situation. At any rate the Soviet refusal 
to be responsible for what happens to American property, while preventing 
the United States from exercising that protection itself, is but another 
bald repudiation of the principles of international law and order which 
have already suffered so greatly at the hands of the Russian leaders.’* In 
a world groping desperately to reéstablish the conditions for economic 
stability and peace the case stands as a further illustration of the current 
Soviet unwillingness to comply in good faith with the spirit of any inter- 
national transaction which would serve world harmony as a whole rather 
than the selfish, not so ulterior, political designs of the USSR. 

ALWYN V. FREEMAN * 


THE FAR EASTERN COMMISSION AND ITS RECENT DEVELOPMENTS ! 


Of the numerous international agencies which have come into being as 
a result of the Second World War, the Far Eastern Commission notwith- 
standing its important responsibility of formulating the principles and 
policies for the occupation of Japan, has led a comparatively quiet and ob- 


15 There is some intimation in the Soviet note of August 26 that, even were a peace 
treaty to be concluded with Japan, re-opening of the port would not thereupon follow 
immediately, for the note refers to the Chinese Government’s failure to undertake 
fulfillment of its functions at Dairen. 

* College of Law, Ohio State University. 

1 This article represents only the personal opinion of the author and does not neces- 
sarily reflect the views of any governmental agencies or public institutions with which 
he has been associated. 
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secure existence; its activities have never enjoyed the publicity accorded by 
the press to other multi-partite organizations. Meeting on the premise of the 
former Japanese Embassy in Washington, the Commission has been in 
continuous secret session since its early inception in February, 1946 and 
has adopted a considerable number of policy decisions among which prob- 
ably the most important is the lengthy document entitled ‘‘ Basie Post-Sur- 
render Policy for Japan’’ which, it is expected, will continue to be effective 
until such time as the treaty of peace comes into force. 

The Commission owes its establishment to a decision of the Moscow 
meeting of the Council of Foreign Ministers in December, 1945 which issued 
a communique on December 27 of that year’ outlining its Terms of Refer- 
ence.* Subsequent to the surrender of Japan, it will be recalled, the subject 
of allied rule in Japan was brought up in conjunction with the London 
session of the Council of Foreign Ministers in the autumn of 1945.* 
Shortly afterwards a Far Eastern Advisory Commission was organized 
and met regularly in Washington in November and December of 1945 with 
a view to formulating policies for the implementation of the instrument of 
surrender. The Governments of Australia, Canada, China, France, the 
Netherlands, New Zealand, the Philippines, the United Kingdom, and the 
United States took part in the work of the Advisory Commission. Accord- 
ing to announcement of the Department of State India accepted the invita- 
tion to attend. The USSR declined the invitation to participate on account 
of its purely advisory character.** As a matter of fact, as is now known, 
the United Kingdom and Australia, though willing to codperate, were none- 
theless dissatisfied with its purely advisory role.®° These differences were 
finally resolved by the Moscow agreement under which the Advisory Com- 
mission was replaced by a Far Eastern Commission with headquarters in 
Washington and a membership including the nine Powers who participated 
in the Advisory Commission as well as representatives of USSR and India.’ 

2 Department of State Bulletin, Vol. XIII, No. 340, pp. 1028-1029. 

3“ Activities of the Far Eastern Commission, Report by the Secretary General,’’ 
Department of State Publication 2888, Appendix 2, pp. 36-39; cited hereafter as Report. 

4 James F. Byrnes: Speaking Frankly, pp. 213-215. 

5 Department of State, Press Release No. 812, October 29, 1945. 

5a Report, p. 2. 

6 Byrnes, pp. 217-218. It is interesting to note Mr. Byrnes’ statements that the 
USSR was originally opposed to including India in the membership of the Commission 


and that the British Government requested the inclusion of Australia on the Allied 
Council for Japan. 

7 Report, p. 2, in which is stated that the Far Eastern Advisory Commission ‘‘ was 
composed of representatives of Australia, Canada, China, France, the Netherlands, New 
Zealand, the Philippines, the United Kingdom, and the United States’’ and that ‘‘the 
Far Eastern Commission came into being, consisting of representatives of those powers 
which had been members of the Advisory Commission and a Soviet representative.’’ 
Thus no reference is made to India’s participation, although the names of India’s rep- 
resentatives are listed in the chapter on ‘‘Organization of the Commission’’ and in the 
roster of the present Far Eastern Commission personnel. 
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At the same time an Allied Council for Japan was established in Tokyo in 
which are included representatives of China, USA, and the USSR and a 
member representing jointly the UK, Australia, New Zealand, and India.® 
This Council, though not organically part of the Far Eastern Commission, 
is closely associated with it. As an organ of liaison between the allied 
nations and the Supreme Commander the Council is essentially a consulta- 
tive and advisory body without executive power. 

As provided in the terms of reference, the functions of the Far Eastern 
Commission include the following: 


1. To formulate the policies, principles, and standards in conformity 
with which the fulfilment by Japan of its obligations under the terms 
of surrender may be accomplished ; 

2. To review, on the request of any member, any directive issued 
to the Supreme Commander for the Allied Powers or any action taken 
by the Supreme Commander involving policy decisions within the 
jurisdiction of the Commission ; 

3. To consider such other matters as may be assigned to it by agree- 
ment among the participating Governments reached in accordance 
with the voting procedure . . . [of the Commission].° 


Two subjects which are specifically excluded from the jurisdiction of 
the Commission include the conduct of military operations in Japan and 
the question of eventual territorial adjustments. Underlying the struc- 
ture of control of Japan is the recognition of the existence in Tokyo of a 
Supreme Commander who has been acting as the sole executive authority 
for the occupation. Decisions reached by the Commission therefore are 
transmitted to the United States Government which in turn passes them on 
in the form of directives to the Supreme Commander for guidance. 

As regards the voting procedure of the Commission, action is taken by a 
simple majority vote which must include the concurrence of the repre- 
sentatives of the United States, United Kingdom, USSR, and China.*° 
During the past two years of existence of the Commission, there was no 
known instance in which this so-called right of veto was ever exercised by 
any one of the four Powers possessing it. This fact seems to indicate there 
has been a wide area of agreement among the participating governments 
regarding certain phases of the policies for the control of Japan. 

In the performance of its functions the Commission has established a 
number of committees. They include a Steering Committee and seven 
working committees,? the former being responsible for organizing the 
Commission’s activities and coérdinating the business of the working com- 
mittees. Recommendations of the working committees are normally brought 
before the Steering Committee for discussion prior to transmission to the 

8 Report, p. 4. 

9 Report, Appendix 2. 

10 Report, Appendix 2. 

11 Report, Appendix 3, Roster of present Far Eastern Personnel. 
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Commission for adoption, in order that disagreement between members if it 
exists might thus be reconciled. The six functional committees deal with 
such subjects as (1) Japanese reparations and restitution of looted prop- 
erty; (2) economic and financial affairs; (3) constitutional and legal re- 
form; (4) strengthening of democratic tendencies; (5) war criminals; 
(6) aliens in Japan; and (7) the question of disarmament. In all these 
committees, as in the Commission, technical and administrative services 
are rendered by a Secretariat which is financed and organized by the United 
States Government acting as host to the Commission. 

In the past twenty-two months, down to the middle of December, 1947, 
the Commission held some eighty meetings and adopted over forty policy 
decisions on a wide variety of subjects. Of the most far-reaching signifi- 
cance is the formulation of the ‘‘ Basic Post-Surrender Policy for Japan,’’ *” 
which was approved by the Commission on June 19, 1947. Based as it is 
on the Potsdam Declaration, this statement declares that the ultimate ob- 
jectives of the Commission’s work are to insure that Japan shall not again 
become a menace to the peace and security of the world and to bring about 
the earliest possible establishment of a democratic and peaceful govern- 
ment which shall carry out its international responsibilities, respect the 
rights of other states, and support the objectives of the United Nations. 

In broad outline, this post-surrender policy covers the major aspects of 
the control of Japan. It begins with a reiteration of the principle enunci- 
ated at the time of the surrender that the authority of the Emperor and the 
Japanese Government should be subject to the Supreme Commander who, 
however, is not committed to support the Emperor or any other Japanese 
governmental authority. Whereas the Supreme Commander may after 
consultation with the Allied Council for Japan remove any individual 
minister of the Japanese Government, changes in the governmental ma- 
chinery or a change in the Japanese Government as a whole must be ap- 
proved by the Far Eastern Commission. Disarmament and demilitariza- 
tion are to be carried out promptly and with determination. Japan is not 
to have any army, navy, airforce, secret police organization, or any civil 
aviation or gendarmerie, but may have adequate civilian police forces. 
Military and naval installations and naval vessels and war equipment are 
to be surrendered and be disposed of in accordance with the decisions of 
the Allied Powers. In the field of political reform, militarists and ultra- 
nationalists are to be excluded from public office, war criminals are to be 
tried and punished ; and individual liberty and democratic processes are to 
be encouraged. In the realm of economics a program of economic de- 
militarization was devised which includes the immediate cessation and 
future prohibition of the production of all implements of war; the institu- 
tion of a system of inspection and control to prevent disguised military 
preparations; the elimination of industries which may provide Japan with 


12 Report, Appendix 5, pp. 49-58. 
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a war potential; and the prohibition of certain research having to do with 
Japan’s war-making power. Organization of labor in industry and agri- 
culture along democratic lines and resumption of peaceful economic activi- 
ties are to be encouraged. While eventual Japanese participation in world 
trade relations is anticipated it was emphasized that reparation must be 
exacted from Japan through the transfer of such existing Japanese capital 
equipment and facilities or such Japanese goods as may in the future be 
produced. The shares of the particular countries in the total sum of the 
reparations from Japan are to be determined by two factors: (1) the scale 
of material and human destruction and damage suffered by each claimant 
country as a result of Japan’s aggression; and (2) the relative contribution 
which each country made to the defeat of Japan, including the extent and 
duration of resistance to Japanese aggression. 

With respect to political reforms in Japan, the Commission was con- 
cerned in the spring of 1946 with the question as to whether the time 
scheduled for the general election for the first post-surrender House of 
Representatives of the Japanese Diet was propitious for the emergence of 
genuine liberal political elements. A message of consultation was forthwith 
communicated to the Supreme Commander who replied that ‘‘the new 
Diet will be the most truly responsive body to the will of the people that 
has ever served Japan and will provide the basis for a much more repre- 
sentative cabinet.’’** When the issue of postponement of the election was 
finally put to a vote, the Commission decided by majority that ‘‘no action 
was necessary. 

By experts on Japanese affairs it has long been agreed that the Meiji 
Constitution served as an instrument by which the militaristic and ultra- 
nationalistic elements seized political power and plunged the country into 
an adventure of aggressive expansion. When the draft revision of the 
Meiji document was released by the Japanese Government purportedly 
with the personal endorsement of General MacArthur, the Commission 
therefore considered it to be a matter of deep concern to itself and ap- 
proved on March 20, 1946 a policy decision stressing, among other things, 
the demand that the Commission ‘‘should be given an opportunity to pass 
upon the final draft of the Constitution to determine whether it is con- 
sistent with the Potsdam Declaration, and any other controlling document 
before it is finally approved by the Diet and becomes legally valid.’’ * 

In a series of decisions ** designed to promote democratic institutions in 
Japan were enunciated the important principles that sovereignty should 

13 Report, Appendixes 6 and 7, pp. 58-63. 

14 Report, Appendix 8. Regarding the origin of the new Constitution, Harold S. 
Quigley seems to agree with D. N. Rowe that the draft of March 6, 1946, ‘‘ was entirely 
the work of the Government Section of Scap’’; see Quigley’s article entitled ‘‘Japan’s 
Constitutions: 1890 and 1947, in The American Political Science Review, October, 1947, p. 


874, footnote 12. 
15 Report, Appendices 9, 10 and 11. 
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reside not, as in the past, in the Emperor but in the people; that a genuine 
representative government should be based upon universal adult suffrage ; 
and that the executive power must be made subordinate to the legislature. 
The Japanese people, the Commission declared, must be encouraged to 
abolish the institution of the Emperor or to reform it along more demo- 
cratic lines. The retention of the Privy Council and the House of Peers 
in their present form was considered undesirable. Finally, prior to the 
adoption of the Constitution by the Diet on November 3, 1946, the Com- 
mission, with a view to insuring that the organic law of the Japanese state 
should in reality represent the freely expressed will of the Japanese people, 
decided on October 17, 1946, that a constitutional review should be under- 
taken by the Commission not sooner than one year after the document 
went into effect on May 3, 1947 and not later than two years.’® 

With respect to the question of reparations the Potsdam Declaration al- 
ready laid down the principle that ‘‘just reparations in kind’’ should be 
exacted from Japan by countries which have been victims of her aggression. 
In pursuance of this declaration, the Commission passed a series of deci- 
sions determining (1) what constitute ‘‘just reparations,’’ (2) how much 
of Japanese industrial machine should be made available for reparations 
claims; and (3) how reparations are to be apportioned among the various 
claimant countries.” 

With respect to the first, it has been set forth in two policy decisions 
that, in the selection of industrial removals, consideration should be given 
to the legitimate needs of Japan’s peace-time economy on the one hand, 
and to the dissolution of the Saibatsu industrial and financial monopolies, 
on the other.'® With respect to the second the Commission, by a series of 
policy decisions comprising a program of so-called ‘‘interim reparation 
removals,’’ has designated as appropriate items for reparations claims such 
industrial facilities generally considered basic to Japanese war economy 
as army and naval arsenals, aircraft establishments, and light metal plants; 
machine tools, sulphuric-acid, and ship-building industries; ball- and roller- 
bearing plants; iron and steel, thermal electric power, and soda ash, 
chlorine, and caustic soda industries; synthetic oil and synthetic rubber 
industries.1® The question of determining various percentage shares of 
reparation goods presents a difficult issue. Although the criteria for such 
determination have been set forth in the Post-Surrender Policy, no agree- 
ment it is understood has yet been reached among the members of the 
Commission regarding specific shares. 

Closely associated with the problem of reparation is the question of 
looted property on which the Commission adopted on July 18, 1946, a deci- 

16 Report, Appendix 12. 

17 Report, p. 16. 


18 Report, Appendices 24 and 23. 
19 Report, Appendices 14-20. 
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sion requiring the restitution and return to the original owners by the 
Japanese Government of all such property which are identifiable.” 

From the standpoint of long-range control of Japan, a question of pri- 
mary importance is that of determining the peaceful needs and defining 
the industrial level of Japan. A policy decision covering the subject was 
approved by the Commission on January 23, 1947, establishing the prin- 
ciple that ‘‘the peaceful needs of the Japanese people should be defined as 
being substantially the standard of living prevailing in Japan during the 
period 1930-1934.’’ 

Although the specific level for any particular industry remains yet to 
be determined, the adoption of this principle is of special significance in- 
asmuch as these years represented for Japan in reality the formative period 
of war preparation during which the ruling groups and the monopolists 
succeeded in transforming their country into a gigantic industrial power 
in a drive for empire. The following words of an American specialist on 
Japan may have certain cogency in a critical examination of this question: 


The rapid growth of a heavy industry geared to munition production 
was the simplest feature of Japan’s economic development in the 
thirties. Throughout the decade preceding the Pacific war, light in- 
dustry played a declining role in Japan’s production. The depres- 
sion of 1929-32 marked the watershed. Measured by value of output 
the textile industry alone still surpassed heavy industry in 1931. 
Out of the total industrial production valued at Y5,178,130,000 in 
that year, the textiles industries accounted for 37.2 percent. The 
metallic, machine and tool, and chemical industries took 33.7 percent. 
Thereafter, with Japan’s assumption of new imperial responsibilities 
in- ’’Manchoukuo’’ and with the beginning of efforts to re-equip the 
armed forces in preparation for further aggression, the growth of the 
heavy industries was accelerated. By 1935 total industrial produc- 
tion had risen to Y10,836,890,000. Of this amount, however, the same 
heavy industries took 47.2 percent, while textile took only 30.9 percent. 
The absolute increase for the heavy industries, from Y1,745,990,000 in 
1931 to Y5,158,140,000 in 1935, or nearly 200 percent, was the strik- 
ing aspect of these figures. . . .”” 


In this brief resumé of the activities of the Commission, it is unnecessary 
to go further into the details of its decisions on matters of a comparatively 
minor character. Suffice it to say that the Far Eastern Commission, con- 
stituting as it does a convenient channel and even a potent force for the 
formulation of Allied policy and joint action toward Japan, represents 
nevertheless a compromise and a careful balance between two divergent 
views—the one tending to ascribe to the controlling authorities the role of 


20 Report, Appendices 28-29. 

21 Report, Appendix 30. 

22T. A. Bisson: Japan’s War Economy, pp. 198-99. These statistics were compiled 
by the Commerce and Industry Ministry, as cited in China Incident and Japan, China 
Incident Series, No. 3, Tokyo, 1937. 


CURRENT NOTES 155 


absolute and unhampered leadership for the sake of efficient action while 
the other favoring a greater degree of joint codperation among the prin- 
cipal Allies who have contributed their due shares to the defeat of the 
enemy. The establishment of the procedure requiring the transmission of 
policy decisions of the Commission indirectly to the Supreme Commander 
for implementation and execution and the device of issuing ‘‘interim di- 
rectives’’ in response to urgent situations are calculated to ‘‘protect Gen- 
eral MacArthur from undue interference.’’** The recognition of the so- 
called veto rights of the four major Powers, on the other hand, is intended 
to safeguard the interests of the principal Pacific countries having ad- 
mittedly important stakes in any disposal of the Japanese menace. 

All in all, it may perhaps be said that the structure of the Far Eastern 
Commission is in the last analysis not the most typical of international 
agencies designed for unreserved codperation and collaboration. 

Throughout its existence during the past twenty some months, however, 
the Commission has delved into a multitude of problems and has mustered 
a great deal of useful information which will surely prove to be of great 
value to the forthcoming peace conference in an attempt to write a treaty 
of peace with Japan. 

PoEeuiu Dat 
Technical Counselor to the 
Chinese Commission on the 
Treaty of Peace with Japan 


TRANSITION FROM CITEJA TO THE LEGAL COMMITTEE OF ICAO 


The Comité International Technique d’Experts Juridiques Aériens 
(CITEJA) was created pursuant to a recommendation adopted at the First 
International Conference on Private Air Law, held at Paris in 1925, to 
develop a code of private international air law through the preparation of 
draft international conventions for final adoption at periodic international 
conferences on private air law. 

The sessions of the CITEJA were suspended on the outbreak of war 
and in 1944 the Chicago Conference on International Civil Aviation recom- 
mended that these sessions be resumed as soon as possible and that con- 
sideration be given to the desirability of codrdinating the activities of the 
CITEJA with those of the Provisional International Civil Aviation Organi- 
zation (PICAO) and, after it had come into existence, of the permanent 
International Civil Aviation Organization (ICAO) to be established pur- 
suant to the Convention on International Civil Aviation signed at Chicago 
on December 7, 1944. 

The First Interim Assembly of PICAO, on June 8, 1946, adopted a reso- 
lution in which it was envisaged in fact that, in setting up the Permanent 
Organization (ICAO), provision should be made for the establishment, on 


23 Byrnes, p. 218. 
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the authority of the Assembly, of a Permanent Committee on International 
Air Law, as part of the Permanent Organization and responsible to the 
Council. It was apparent that, upon the organization of the new Com- 
mittee, the CITEJA would cease to exist, as a consequence of the terms of 
the resolution. 

On June 24, 1946, the Interim Council decided to establish a Special 
Legal Committee in order, in addition to other legal matters, ‘‘to study 
and report on the treatment of legal problems in the permanent Organiza- 
tion, with particular reference to the recommendation of the Assembly that 
there be established a permanent Legal Committee upon which each Member 
State would have the right to be represented.’’ 

On October 21, 1946, the Interim Council directed its Special Legal 
Committee ‘‘to prepare recommendations on the status and character of the 
Committee on International Air Law and the measures which have to be 
taken by the Council or the Assembly in preparation of its establishment.”’ 
It was stated that, ‘‘in preparing its recommendations, the Legal Com- 
mittee take full account of the discussions by the CITEJA at its Cairo 
meeting and of any recommendations the CITEJA may wish to make 
thereon.”’ 

This latter Resolution of the Interim Council was communicated to the 
CITEJA which, after detailed discussions at its Cairo Session in No- 
vember, 1946, endorsed various recommendations and decisions on the con- 
tinuation of the work of codification on Private International Air Law by 
ICAO. The CITEJA requested that the Governments of its Member 
States authorize the Secretary General to put CITEJA files and archives 
at the disposal of the proposed Committee on International Air Law. 

The CITEJA further requested its Secretary General to send to ICAO, 
without waiting for the general transfer of the CITEJA archives to the 
Committee on International Air Law, a copy of the reports already prepared 
on questions under study and discussion in order to ensure the continuity 
of the work. 

The Interim Council, by a Resolution adopted on February 4, 1947, as 
amended on March 18, 1947, agreed to recommend to the First Assembly of 
ICAO that a Committee on International Air Law be established in ICAO 
by a Resolution of the Assembly. 

Meanwhile ICAO, the permanent Organization came into being on April 
4, 1947, and subsequently the establishment of a Committee on Inter- 
national Air Law within the Organization, to be designated as the ‘‘ Legal 
Committee,’’ was approved by the First Assembly of ICAO on May 23, 
1947. The constitution of the Legal Committee was approved by this 
Assembly. 

The CITEJA, anticipating the establishment of the new Legal Com- 
mittee, held its final meeting in May, 1947, at Montreal and adopted reso- 
lutions for its liquidation. 
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The Legal Committee of ICAO held its First Meeting at Brussels from 
September 10 to 25, 1947, at which it approved its rules of procedure, 
prepared its future work program, and approved a final text of the draft 
Convention on the international recognition of rights in aircraft which 
will be submitted to the Second Assembly of ICAO for consideration and 
adoption and signature if agreement can be reached.* 

R. A. DRAPER 
ICAO, Montreal 


AGREEMENT TO RESOLVE CONFLICTING CLAIMS TO GERMAN 
ENEMY ASSETS OUTSIDE GERMANY 


Canada, the Netherlands and the United States signed an Agreement 
Relating to the Resolution of Conflicting Claims to German Enemy Assets 
in Brussels on December 5, 1947. Belgium signed the Agreement on Janu- 
ary 5, 1948. This is the first multilateral agreement to be completed deal- 
ing with practically all types of conflicting claims to German enemy assets 
located in countries members of the Inter-Allied Reparation Agency. The 
Agreement disposes of conflicts relating to property owned directly by 
German enemies as well as conflicts relating to property in one Allied * 
country owned by German enemies through enterprises organized under 
the laws of another Allied country or under the laws of Germany. 

The Agreement is open for signature by the other fourteen countries ” 
members of the Inter-Allied Reparation Agency. It cannot become bind- 
ing upon the United States until it is approved by Congress. 

When the Allied countries during World War II, or immediately after 
liberation, seized German enemy assets within their jurisdiction they soon 
found that more than one of them were laying claim to the same assets. 
For example, an Allied country would vest on the books of a corporation 
a German-owned security issued by a corporation organized in its territory 
even though the certificate was physically located in another Allied country 
and had been seized or was about to be seized by that other country. In 
this typical case both countries would claim the same security and, if the 
pattern of the years following World War I were repeated, the countries 
would have recourse to long-drawn-out diplomatic representations or rely 
on the courts to resolve their conflicting claims. 

In order that a study might be made of the means to avoid the friction 
resulting from such conflicting claims and to expedite the liquidation of 
German enemy assets within the jurisdiction of its Member States, the 
Inter-Allied Reparation Agency (IARA) appointed the members of the 

*See Stephen Latchford, ‘‘CITEJA and the Legal Committee of ICAO,’’ in 
Department of State Bulletin, Vol. XVII, No. 428 (September 14, 1947, p. 487). 

1The word ‘‘ Allied’’ is used in this Note to refer in general to countries which are 
parties to the agreement. 

2The other fourteen countries are Albania, Australia, Czechoslovakia, Denmark, 


Egypt, France, Greece, India, Luxembourg, New Zealand, Norway, the Union of South 
Africa, the United Kingdom and Yugoslavia. 
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Committee of Experts on enemy property custodianship which had been 
provided for under Part I, Article 6F, of the Paris Reparation Agreement 
of January 24, 1946. This Committee met in June, 1946, and analyzed 
the various types of conflicting claims facing Member States of IARA. 
As the result of this analysis further meetings were held in the German 
External Assets Committee, which consisted of Delegates to IARA from 
Belgium, Canada, France, the Netherlands, the United Kingdom, the United 
States, and Yugoslavia. These meetings took place from November to 
December, 1946, from February to March, 1947 and from September to 
November, 1947. 

The Agreement signed by Belgium, Canada, the Netherlands, and the 
United States is the outcome of these discussions at IARA and represents 
a carefully balanced arrangement which gives reasonable consideration to 
the diverse interests involved. 

The Agreement consists of a covering document with eight articles and 
an Annex in six Parts. Part I of the Annex resolves the problem posed 
above with respect to securities by providing that the Allied country in 
whose territory the certificate is located will release the certificate to the 
country in whose territory it was issued. Similarly, German-owned cur- 
rency issued by one Allied country, but located in another Allied country 
goes to the country of issue. Negotiable instruments are released to the 
country of residence of the principal obligor. A bill of lading or a ware- 
house receipt is released to the country where the property involved is 
located. A foreign currency account maintained in one Allied country by 
a bank located in another Allied country for the benefit of a German 
customer will be divided equally between the allied countries concerned. 

Pursuant to the provisions of Part II of the Annex, in the case of 
property within one Allied country which forms part of the estate of a 
non-enemy person who had died domiciled in the territory of another 
Allied country, when there is a German enemy interest in the estate, the 
property will be released by the former Allied country to facilitate the 
normal administration of the estate in the latter Allied country. Similarly, 
in the case of property in one Allied country held under a trust being 
administered under the laws of another Allied country, when there is a 
German enemy interest in the trust, the property will also be released by 
the former Allied country. It should be noted, however, that real estate 
forming part of an estate, contrary to the above rule as to estates, is not 
released by the country where it is located. 

The typical case covered by Part III of the Annex relates to property 
located in one Allied country belonging to a corporation organized under 
the laws of another Allied country, in which corporation there is a German 
interest. As an example, suppose there is $100,000 in the United States 
owned by Corporation X organized in the Netherlands and the shareholders 
of Corporation X are German citizens to the extent of 60 percent of the 
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shares and Canadian citizens for the remaining 40 percent of the shares. 
In this situation the following conflicting claims may exist: 


1. The U. S. Custodian may claim the whole $100,000 as belonging to a 
corporation which is German controlled or in which there exists a sub- 
stantial German interest. 

2. The Dutch Custodian may claim that Corporation X is a Dutch 
national, that the $100,000 is Dutch property, and that the U. S. should 
release the $100,000 to the corporation. The Dutch Custodian will vest or 
has already vested the German shares in the corporation, and if the United 
States should release the $100,000, the Dutch Custodian will benefit from 
the increased price such shares will bring because of the increment of 
$100,000 to the assets of the corporation. 

3. The Canadian citizens may claim against the United States that they 
are beneficially entitled to $40,000 * of the $100,000 and that the seizure 
of the $100,000 as German assets by the U. S. Custodian would in effect 
be taking reparations from friendly Allied nationals. 

The solution reached under the Agreement with respect to the conflicting 
claims in this case is based on the general principle that the country where 
the property is located is entitled to that portion of the property correspond- 
ing to the ‘‘percentage of direct and indirect German interest’”’ in the 
corporation, while the portion corresponding to the Allied interest is 
protected from seizure. However, it is provided further that the country 
where the property is located should obtain in general no part of the 
property unless a certain large or important German interest is found in 
the corporation.* This critical interest is set by the Agreement, roughly 
speaking, at a 50 percent German shareholding or German control. Thus 
in the example given, since there is a 60 percent German shareholding, the 
U. S. Custodian would be entitled to $60,000 of the $100,000 and the 
$40,000 would inure to the benefit of the Canadian interests in the corpora- 
tion. 

Where there is less than a 50 percent German shareholding, and no 
German control, subject to exceptions,® the country in which the property 
is located gives up any claim to the property or to any German interests 
therein. Then the Custodian of the country where the corporation is 
organized will be able to seize the German shares and reap the complete 
benefit from their liquidation. Any non-enemy interests in the corpora- 
tions would remain unharmed. 


8It is assumed that in this hypothetical case there are no creditors. 

4In an exceptional case the requisite interest may exist not in the corporation but in 
the property under question, as where the corporation is not German controlled but the 
property is German controlled. 

5In the case of dummy and closely held holding companies the country where the 
property is located is entitled to the portion corresponding to the German interest, 
however low that interest may be. 
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Where there is the 50 percent German shareholding or German control, 
it is provided, in the normal case, not that the country where the property 
is located itself takes the portion to which it is entitled (the $60,000 in the 
above case), but that the property ($100,000) is to be released in kind and 
the releasing country is to receive reimbursement to the extent to which it 
is entitled from the country * where the corporation is organized. The ad- 
vantage of this mechanism of release and reimbursement is that it results 
in the economic advantage that comes from reintegrating the corporation 
property consisting, perhaps, of working capital or sales outlets, with the 
corporation itself, and so increasing the total value of the corporation as an 
operating entity. Further, this solution may benefit the economy of the 
country where the corporation is organized if the corporation is important 
to it. Also it results incidentally in the automatic protection of non-enemy 
interests in the corporation. 

While the normal mechanism under this Part is that of the release of 
property in kind and reimbursement certain exceptions to this rule exist 
based in general on considerations of practicality and national security. 
When these exceptions are applicable, the country where the property is 
located may retain the entire property in kind or the portion of the 
property to which it is entitled, while protection is afforded to non-enemy 
interests by compensation for the value of their interests or by the release 
of the portion of the property corresponding to their interests. 

These exceptions follow: 


1. The property has already been liquidated. 

2. The two countries agree that the release of the property would not be 
practicable or the corporation consents to the liquidation of the property. 

3. The property is a production enterprise or a substantial interest there- 
in, the corporation or the property is German controlled, and the country 
in which the property is located determines that the retention of the 
property is required for its national security. 

4. The two countries agree, because of administrative difficulties or other 
special circumstances, that the portion of the property may be retained. 

5. The corporation is a dummy company or a holding company whose 
outstanding stock is closely held or is not regularly traded in a recognized 
financial market. 


While no method is set down in the Agreement for the determination 
of the ‘‘ percentage of direct and indirect German interest,’’ it is considered 
that this can only be appropriately determined by a consideration of 
both creditor and stock interests in the corporation. Before the release of 
the $100,000 in the example given, the two countries must agree on the 
general limits of, and the method of calculating the German enemy interest. 


6 The country will make this reimbursement from its liquidation of the shares of the 
reintegrated corporation. 
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At this time the countries may agree on a method of calculation which 
satisfies them, provided reasonable provision is made for avoiding harm 
to nationals of third countries. In the event that the two countries cannot 
decide on the limits or method of calculating the German enemy interest, 
after a reasonable time, the matter may be referred to a conciliator who 
will render a binding and final solution. It is considered that this con- 
cilator, while having leeway to reconcile the different views of the countries 
at issue, will in general render a decision which takes into account the 
creditor and stock interests in the enterprise. 

The typical case covered by Part IV is concerned with property located 
in an Allied country belonging to a corporation organized under the laws 
of Germany, in which corporation there is an Allied interest. As an ex- 
ample, suppose there is $100,000 in the United States owned by Corporation 
Y organized under the laws of Germany and the shareholders of this 
corporation are Dutch citizens to the extent of 40 percent of the shares and 
German citizens for the remaining 60 percent of the shares. In this situa- 
tion the following conflicting claims may exist: 


1. The American Custodian may claim the entire $100,000 as belonging 
to a corporation which is legally a German national, or in which there is 
German control. 

2. The Dutch citizens may claim against the United States that they are 
beneficially entitled to $40,000 7 of the $100,000 and that the seizure by the 
Custodian of the entire $100,000 as German enemy assets is in effect taking 
reparations from friendly Allied nationals. 


The solution reached here may be considered an accommodation of ad- 
ministrative practicality with the general principle that the country where 
the property is located is entitled to that portion of the property correspond- 
ing to the German interest in the corporation while that portion corre- 
sponding to the Allied interests would be protected from seizure. Thus, 
for practical reasons, the Agreement, instead of providing for the pro- 
tection of even a single share, sets a floor below which the mechanism 
of protection for Allied interests is inapplicable under the Agreement. 
Specifically, it is provided that property in an Allied country will be re- 
leased to the extent of the interests in the corporation of all non-enemy 
nationals of Parties to the Agreement, if non-enemy nationals of Parties 
own at least 25 percent of the shares in or control the corporation. Thus 
in the example given, the American Custodian would release $40,000 of the 
$100,000 and would retain the remaining $60,000. 

7It is assumed that in this hypothetical case there are no creditors. 

8It will be noted that there is a 25 percent and control provision in Part IV while 
there is a 50 percent and control provision in Part III. The provision in Part IV 
operates to deprive Allied nationals of protection under the Agreement while that in 


Part III results in a shift as between custodians of different countries of the right to 
seize and benefit from certain German enemy assets. 
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Once a corporation is found with the requisite Allied shareholding or 
control, although the matter is not spelled out specifically in the Agreement, 
it is considered appropriate for all Allied interest, both of shareholders 
and of creditors, to be protected. 

It is provided in the Agreement that the release of property will be made 
pursuant to arrangements between the country where the property is 
situated and the country whose nationals are concerned. If, however, 
agreement cannot be reached as to such arrangements, recourse may be 
had to the conciliator who can fix the appropriate procedure of release. 

It should be noted that under this Part only non-enemy nationals of 
signatory Governments may be protected and such nationals must have had 
their status as nationals on September 1, 1939. Further, the claim of such 
a national must be sponsored by his Government and be submitted to the 
Government where the property is located within one year after the coming 
into force of the Agreement as between these two Governments. 

As a normal rule, as in Part III, release is to be made of the property 
itself, but the release of the money equivalent is permitted where: 


1. The property has been liquidated prior to the filing of an eligible 
sponsored claim with the country where the property is located. 

2. The countries concerned agree that the release of the property would 
not be practicable. 

3. The property is a production enterprise or a substantial interest there- 
in, the corporation or the property is German controlled, and the country. 
where the property is located determines that the retention of the property 
is required for its national security. 


Miscellaneous provisions of the Agreement are set forth in Part V, which 
make it clear that the Agreement does not oblige an Allied country to 
recognize (1) any transfer of a German enemy interest occurring after the 
institution of war-time emergency measures by that Allied country or 
after the invasion of the territory of that country by Germany, or (2) 
any forced transfers of non-enemy property in Germany to German enemies 
if the transfers were without adequate consideration. Also, an Allied 
country, in determining whether any property is owned or controlled by a 
German enemy, need not take into account any transfer of property to a 
German enemy which represents looting or a forced transfer within the 
meaning of the Inter-Allied Declaration of January 5, 1943, against Acts 
of Dispossession. An Allied country is not obligated to release an enemy 
interest in property except to the extent that this interest will be treated 
by the recipient country as German enemy. It is expressly provided that 
nothing in the Agreement may be construed to confer any right on a person 
to prosecute a claim in any court or administrative tribunal against his 
Government or any other country. 
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Final and binding compulsory conciliation is provided for by Article 4 
of the covering document in conjunction with Part VI of the Annex. 
Provision is first made that if a dispute arises between two or more Allied 
countries Parties to the Agreement with respect to the interpretation, 
implementation or application of the Agreement, these countries will en- 
deavor by every means possible to settle the dispute by negotiation, which 
may include the use of a mutually acceptable conciliator with such powers 
as the countries in dispute may agree to. If the dispute between the 
countries is not resolved within a reasonable time by such negotiation, the 
dispute, on the request of one of the countries must be settled by an im- 
partial conciliator to be appointed from a Panel of Conciliators to be estab- 
lished pursuant to the provisions of Part VI. 

The Panel of Conciliators will consist of seven members to be elected 
by countries which have signed the Agreement within six months of its 
coming into force. Each of these countries will nominate not more than 
three candidates for election to the Panel. The seven candidates receiving 
the highest number of votes will be considered elected, provided that each 
of them has received the vote of at least two-thirds of the countries voting. 
Not more than two nationals of the same country may be elected to the 
Panel. A President of the Panel will be elected by the countries from the 
seven members of the Panel. 

The President of the Panel has the responsibility, on the request of one 
of the countries in dispute, for making the appointment of a conciliator 
from the Panel. This conciliator must formulate a solution which is in his 
opinion the best possible solution, in the spirit of the Agreement. The 
solution formulated by him is binding upon the countries concerned and 
final. Two matters are reserved from the jurisdiction of the conciliator. 
The first is concerned with determining whether the national security of an 
Allied country warrants the retention of property by it under Part III 
or IV of the Agreement. The second is concerned with the obligation 
under Part III to make full payment of reimbursement in the required 
currency within seven years after the release of property. 

In the covering document, Article 1 provides that the countries which 
are Parties to the Agreement ‘‘shall be guided as far as possible, in their 
relations with each other, by the provisions’’ of the Agreement. 

The Agreement will come into force as soon as it has been signed by 
countries which, under Part I, Article 1B, of the Paris Reparation Agree- 
ment, are collectively entitled to not less than 35 per cent of the aggregate 
of shares in Category A of German reparations. Belgium, the Netherlands 
and the United States signed subject to legislative approval.® On the 
basis of the percentage of Category A reparations to which these countries 

®The Netherlands and Belgium signed the Agreement sous réserve de ratification and 


the United States signed the Agreement ‘‘subject to approval’’ and subject to the 
reservation of one case from the Agreement. 
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and Canada are entitled,?° the Agreement will come into force as soon as 
the legislatures of the Netherlands and the United States approve the 
Agreement. 

While the Agreement is open for signature by only the other fourteen 
members of the Inter-Allied Reparation Agency, any other country may 
signify its desire to become a Party to the Agreement, or to a similar 
agreement, by notifying Belgium, the depository country within nine 
months of the coming into force of the Agreement. Upon such notification, 
countries already Parties to the Agreement would consider in consultation 
with one another and with the Government filing the notification, its 
participation in this Agreement or a similar agreement. Under this pro- 
cedure it is possible that with the consent of the signatories, Latin American 
countries and countries which were neutrals during World War II, as 
well as other non-I[ARA countries, may ultimately participate in this 
Agreement or a similar agreement. 

* 
JAMES SIMSARIAN * 


THE INTERNATIONAL BAR ASSOCIATION 


Another Bar Association is born. The International Bar Association 
founded in New York on February 17, 1947 is a federated and delegated 
body representative of the leading Bar Associations and Legal Societies of 
the principal nations of the world. 

In the founding of this new organization the Committee of sponsorship, 
which was composed of members from 20 countries, was not unmindful of 
the actual existence of numerous other associations of lawyers on an inter- 
national scale which are doing excellent work in promoting their various 
objectives. The International Bar Association is in no way designed as a 
competitor of these bodies. It hopes to codperate with and support the 
activities of all groups of lawyers in all countries. 

It is an Association which has no individual memberships. Its members 
consist of established societies of lawyers, ‘‘any national organization of 
members of the legal profession,’’ as is stated in its Constitution, being 
eligible. 


10 Belgium 2.7 percent; Canada 3.5 percent; Netherlands 3.9 percent; United States 
28.0 percent. 

* Mr. Maurer is an Assistant to the Legal Adviser, Department of State. Mr. Simsa- 
rian is American Member of the Committee of Experts on Enemy Property Custodianship 
of the Inter-Allied Reparation Agency, Brussels, and Special Assistant to the American 
Delegate to the Inter-Allied Reparation Agency. Mr. Maurer and Mr. Simsarian served 
as advisers to Mr. Russell H. Dorr, American Minister and Delegate to the Inter-Allied 
Reparation Agency, who represented the United States in the course of the negotiations 
leading to the Agreement. The opinions expressed in this Note are those of the writers 
and are not necessarily those of the Department of State. 
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The American Bar Association sponsored and promoted the idea. The 
outstanding success of the Inter-American Bar Association in the Western 
Hemisphere probably inspired it. In any event it has gotten away to a 
good start and held a very satisfactory ‘‘First International Conference of 
the Legal Profession’’ in New York from October 19th to 23rd, 1947, as the 
guest of the Chamber of Commerce of the State of New York and the New 
York State Bar Association. 

Among those who participated as speakers or Chairmen of symposium 
groups were His Excellency Oswaldo Aranha, President of the General 
Assembly of the United Nations; the Right Honorable Sir Hartley Shaw- 
cross, Attorney General of England; Dr. Edward V. Saher, Deputy of the 
Netherlands Bar Association; Mr. Sanga Nilkamhaeng of the Bar Associa- 
tion of Siam; Mr. Miguel Macedo of the Mexican Bar Association; Dr. 
Gustavo Herrera, delegate from the Colegio de Abogados del Distrito 
Federal, Caracas, Venezuela; Dr. Ali Akbar Akhavi, delegate from the 
Iranian Bar Association; Mr. Paul J. Edwards, member from the Bar 
Association of Czechoslovakia; Mohammed Adham, delegate of the Bar 
Association of Iraq; Dr. Eduardo Salazar Gomez, delegate of the Academia 
de Abogados de Quito; Mr. Thomas G. Lund, delegate from The Law Society 
of England; Mr. Robert N. Anderson, delegate of the American Bar As- 
sociation ; the honorable George Maurice Morris, Chairman of the House of 
Deputies of the International Bar Association; the honorable Robert E. 
Lee, president of the New York State Bar Association; Mr. George Wash- 
ington, Assistant Solicitor General of the United States; and Hon. Charles 
KE. Murphy, Corporation Counsel of the City of New York. 

It is planned to hold a Second International Conference of the Legal 
Profession at The Hague, Holland, in the summer of 1948, as the guest of 
the Netherlands Bar Association. Lawyers from the United States desiring 
to attend this Conference should consult officials of the American Bar As- 
sociation, of the National Association of Women Lawyers of the United 
States of America, or the Customs Bar Association of the United States of 
America, which at present are the only societies of the United States en- 
titled to appoint delegates to it. Other events scheduled to take place in 
Europe next summer, including the meeting of the General Assembly of the 
United Nations, the Academy of International Law, and the Olympic Games, 
make it important to reserve travel and hotel facilities at an early date. 

There is a provision in the Constitution of the International Bar <As- 
sociation for ‘‘Patrons’’ of the Association who, upon approval by the 
Executive Council and payment of the patron’s fee of $25., become en- 
titled to attend the Conferences and sessions of the House of Deputies 
and to participate in the symposiums of the Conferences. Over two 
hundred and fifty individual lawyers have already taken advantage of this 
privilege. 

The purposes of the International Bar Association as defined in its 
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Constitution are (Article I) : ‘‘to advance the science of jurisprudence in 
all its phases and particularly in regard to international and comparative 
law; to promote uniformity in appropriate fields of law; to promote the 
administration of justice under law among the peoples of the world; to 
promote in their legal aspects the principles and aims of the United 
Nations; to establish and maintain friendly relations among the members 
of the legal profession throughout the world; to codperate with, and 
promote codrdination among, international juridical organizations having 
similar purposes.”’ 

Dues for member bodies are one hundred dollars ($100.), United States 
Currency, per year, or its equivalent, plus an additional fifty dollars 
($50.), United States Currency, or its equivalent, for each Deputy in ex- 
cess of one. Deputies are authorized on the basis of one for each one 
thousand members or fraction thereof, with a maximum of ten Deputies 
for any one member Society. The present members of the International 
Bar Association include the Academia de Abogados de Quito, the American 
Bar Association, the Asociacion de Abogados de Guatemala, the Bar As- 
sociation of Czechoslovakia, the Bar Association of Siam, the Colegio de 
Abogados de Espana, the Colegio de Abogados de la Habana, the Colegio 
de Abogados del Distrito Federal, Caracas, the Colegio de Abogados de 
Lima, the Colegio de Abogados del Uruguay, the Customs Bar Association 
of the United States of America, the Damascus Bar Association, the 
Egyption Bar Association, the Faculty of Advocates (Scotland), the Fed- 
eracion Argentina de Colegios de Abogados, the General Council of the 
Bar (England), the General Council of Solicitors, Scotland, the Instituto 
da Ordem dos Advogados Brasileiros, the Iranian Bar Association, the 
Iraq Bar Association, the Korean Bar Association, The Law Society (Eng- 
land), the Mexican Bar Association, the National Association of Women 
Lawyers of the United States of America, the Netherlands Bar Association, 
the Ordre des Avocats de Liban, the Palestine Arab Bar Association, the 
Philippine Bar Association, the Sociedad de Abogados de la Honduras, and 
the Bar Association of Vienna, Lower Austria, and the Burgenland. 

In addition to these Bar Associations which have qualified as members of 
the International Bar Association there are applications under considera- 
tion from a number of additional associations of other countries which 
will come before the next meeting of the Executive Council. 

The present officers of the International Bar Association are John Drost, 
the Netherlands, President; Manuel Ramon Balarezo, Ecuador; Manuel 
Gimon—Itriago, Venezuela; Antonin Klouda, Czechoslovakia; Hernando 
de Lavalle, Peru; Gabriel Nassar, Lebanon; Targino Ribeiro, Brazil; 
Carl B. Rix, U. 8. A.; Francisco Villagran, Guatemala; S. H. Vakil, Iran; 
Gustavo R. Velasco, Mexico; Francisco A. Delgado, Philippine Republic; 
Phya Raklaprachit Thamachamras, Siam; Ahmed Fouad Koudmain, Syria; 
Eugenio Sacarelo Fuentes, Uruguay; Emerich Hunna, Vienna; Vice- 
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presidents; and George M. Morris, U. S. A., Speaker of the House of 
Deputies; Amos J. Peaslee, U. S. A., Secretary General; Gerald J. Me- 
Mahon, U. S. A., Assistant Secretary General; and Henry F. Butler, 
U.S. A., Assistant Treasurer. 

There is provision in the By-Laws of the International Bar Association 
for Associate memberships by Societies having similar purposes, upon ap- 
proval by the Executive Council and the payment of dues of one hundred 
dollars ($100.), United States Currency, or its equivalent. The Associa- 
tion Internationale de Droit Pénal has qualified as such an Associate 
member. 

Further information regarding the details of the Conference, to be held 
at The Hague next Summer, as well as general information regarding the 
Association, may be obtained by application to the office of the Secretary 
General, 501 Fifth Avenue, New York 17, N. Y. 

Amos J. PEASLEE 


MISCELLANEOUS 


INstITUT DE Droit INTERNATIONAL. At its first meeting since 1939, held 
at Lausanne, Switzerland, from the 6th to the 12th of August, 1947, the 
Institut de Droit International adopted among others two resolutions of 
special interest to readers of the JourNAL. The texts of these resolutions,* 
adopted on the 9th and 12th of August respectively, follow: 


Declaration concerning fundamental rights of man, basis for a 
restoration of international law 


The Institute of International Law, 


Considering that, on the morrow of the events which have shaken to its 
very foundations a civilization traditionally founded upon respect for 
human values, it is important before everything else to affirm anew certain 
principles which respond to a peculiar degree to the present demands of 
the juridical conscience of civilized peoples; 

Noting that those regimes which have enslaved and degraded the human 
person have sought in that complete subordination of the individual to 
their political ends the means of embarking on enterprises of aggression 
and conquest, and that it is important to prevent forever their return; 

Recalling that the Members of the United Nations have assigned them- 
selves the aim ‘‘to achieve international codperation . . . in promoting 
and encouraging respect for human rights and for fundamental freedoms’”’ 
(Art. 1, paragraph 3, of the United Nations Charter; compare Article 55, 
paragraph ¢) ; 

Declares that 


*Texts provided by M. Fernand de Visscher, Secretary General; translations made 
in this office. 
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I 


Recognition and respect for the inherent rights of the human person, 
whom the State should serve and not enslave, are intimately linked to the 
progress of the law of nations. 


II 


Such recognition and such respect are at the base of any functional con- 
cept of Power, which derives its justification from its capacity to fulfill the 
individual and social aims of the human person. 

The diffusion of this fundamental idea in public opinion will constitute 
an element calculated to moderate the exercise of Power: it will maintain 
the State in its proper role by preserving it against the tendency of those 
in possession of Power to abuse it. 


III 


An effective juridical order among the States is inseparable from respect 
for the human person in the internal order of each State. 

In the international order the functional and moderating conception of 
Power continues to be obscured by the domination of a tradition where sees 
in the sovereign State, organism of security and instrument of power, the 
highest form in the juridical order. 


IV 


To affirm respect for the rights of the human person without assuring 
their efficacy by adequate measures of guarantee and supervision is insuffi- 
cient both on the international and the national level. 


The Institute sees in the acceptance and diffusion of the ideas embodied 
in the present Declaration an essential condition for the observance of in- 
ternational law and its technical development. 


Codification of international law 
The Institute of International Law, 


Recognizing the desirability of a codification of the law of nations of such 
nature as to dissipate some of its uncertainties and to promote its ob- 
servance, 

Emphasizes the dangers which any official codification which should 
follow the method of the Codification Conference held at The Hague in 
1930 would present today in proportion as it should base the authority of 


Em 
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the rules codified upon express acceptance by the States. Such a method 
provides each government with the opportunity to call in question, by its 
refusal to accept them, rules of law which both scientific doctrine and 
judicial practice would consider, in a general manner, as established at the 
given moment; there emerges from this situation the risk of weakening and 
shattering the very law which codification has for its objective to render 
precise and firm. 

The Institute, without discarding the possibility of international conven- 
tions and declarations on subjects concerning which they might be judged 
attainable, believes that, for the moment, the most important contribution 
to the work of codification would consist in carrying out, on the national 
and international planes, research activities of a scientific character with 
a view to arriving at an exact statement of the actual condition of inter- 
national law. This inventory would serve as a basis at once for a scientific 
effort and also for official action undertaken according to methods deemed 
best suited to filling the gaps of international law and remedying its im- 


perfections. 
» * * 


GREEK INSTITUTE OF INTERNATIONAL AND FOREIGN Law. This Institute, 
founded in 1939 but dissolved by the Germans in 1941, has been reéstab- 
lished and is once more active in Athens, under supervision of the Depart- 
ments of Justice and Foreign Affairs of the Greek Government.* Its 
Board of Directors includes the President of the Council of State, the Presi- 
dent of the Supreme Court (Areios Pagos), the Dean of the Law School 
of Athens University, the Special Legal Advisor to the Royal Ministry for 
Foreign Affairs, the President of the Athens Bar Association, and the 
Director General of Public Accounting in the Ministry of Finance. 

The purposes of the Institute include: 


(a) To conduct studies of international and foreign law, especially of 
legal matters relating to Greece and the Greeks living abroad; and 
to foster research work in comparative law. 

(b) To forward information on international and foreign law to 
Ministries, Courts, and other State agencies, and to lawyers and 
notaries public. 

(c) To forward information on international and foreign law to com- 
mittees and members of the Chamber of Deputies. 

(d) To forward information on Greek law to international or foreign 
courts and authorities, and to lawyers and noatries public abroad; 
and to contribute through all other means towards better under- 
standing and application of Greek law outside Greece. 

* Information supplied by C. A. Triantaphyllakos, First Secretary of the Royal Greek 


Embassy. 
* * 
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AMERICAN Bar AssociaTION. The House of Delegates of the American 
Bar Association, meeting in Cleveland, adopted six resolutions reported by 
a Special Committee for Peace and Law through United Nations.* The 
first resolution approved the conclusion of the Inter-American Treaty of 
Reciprocal Assistance and favored its ratification by the United States; the 
second favored codperation with the International Law Commission of the 
United Nations looking toward development and eventual codification of 
international law; the third favored continued American support of the 
United Nations in matters of international scope; the fourth favored con- 
sideration of amendments to the United Nations Charter looking to elimina- 
tion of veto power in security action; the fifth expressed interest in the 
proposed International Trade Organization and recommended that the 
project, when completed, should be submitted for approval to the United 
States Congress; the sixth favored a non-partisan foreign policy, aid to 
Greece, and the European Reconstruction (Marshall) Program. The reso- 
lutions were transmitted to officials of the United Nations and the United 
States, and various organizations codperating in and with the American 
Bar Association. 


PROFESSOR LAUTERPACHT AT CoLorapo. Professor Hersch Lauterpacht 
will be the first Charles Inglis Thompson Guest Professor at the University 
of Colorado. He will be in Boulder from June 17 to August 28 and will 
lecture on ‘‘Current Problems of International Law”’ and also conduct a 


seminar for advanced students. 
r. 


* Texts published by the American Bar Association, September 17, 1947. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Preriop AucusT 1—OcrToBER 31, 1947 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: C. I. EH. D., Chronology of International Events and Documents, 
Royal Institute of International Affairs; C. S. Monitor, Christian Science Monitor; 
Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional 
Record; D. S. B., Department of State Bulletin; HZ. S. C. O. R., United Nations Eco- 
nomic and Social Council Official Records; G. A. (II) J., Journal of the Second Session 
of the U. N. General Assembly; G. A. (II) O. B., Official Records of the Second Session 
of the U. N. General Assembly; G. B. M. S., Great Britain Miscellaneous Series; 
G. B. T. S., Great Britain Treaty Series; I. B. R. D., International Bank for Reconstruc- 
tion and Development; I. C. HE. F., International Children’s Emergency Fund; I. E. F. C., 
International Emergency Food Council; J. M. F., International Monetary Fund; N. 
Y. T., New York Times; P. A. U., Pan American Union; S. C. O. R., United Nations 
Security Council Official Records; T. I. A. S., U. 8. Treaties and other International 
Acts Series; U. N. W. B., United Nations Weekly Bulletin. 


GENERAL * 
May, 1947 


15-October 2 TELECOMMUNICATION CONFERENCES. Three conferences were held at 
Atlantic City—(1) International Radio Conference which opened May 15; 
(2) International Telecommunication Conference, which opened July 1; (3) 
International High Frequency Broadcasting Conference which began Aug. 
26. Report on the conferences: D. 8S. B., Nov. 30, 1947, pp. 1033-1034, 
1040-1041. 


27 GREAT BRITAIN—NEW ZEALAND. Signed agreement for the avoidance of double 
taxation and the prevention of fiscal evasion with respect to taxes on income. 
Text: New Zealand Dept. of External Affairs Publication No. 35. 


June, 1947 

5 GREAT BriTraIn—Norway. Signed agreement in London relating to the par- 
ticipation of a Norwegian brigade in the occupation of the British zone in 
Germany. Text: G. B. T. 8., No. 72 (1947), Cmd. 7226. 


14-September 30 GREECE—TURKEY—UNITED SrTaTEs. U. S. Department of State 
issued Nov. 10, lst report to Congress on assistance to Greece and Turkey for 
the period ended Sept. 30. Text: Dept. of State Near Eastern Series No. 11; 
N. Y. T., Nov. 11, 1947, p. 18. 


27 CANADA—SWEDEN. Signed air transport agreement at Ottawa. Text: Canada 
Treaty Series, 1947, No. 16. 


* See p. 182, below, for United Nations and Specialized Agencies; also p. 190 and fol- 
lowing for United Nations agreements. 
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August, 1947 


E@ypT—GrEAT Britain. Mr. Bevin presented a White Paper to Parliament sum- 
marizing the negotiations for revising the 1936 treaty. London Times, Aug. 
2, 1947, p. 3. Text: Egypt No. 2 (1947), Cmd. 7179. 


1-19 InponEsiIA. Dutch Government announced August 1 it had accepted U. S. offer 


of July 31 to mediate the dispute. London Times, Aug. 2, 1947, p. 4; D. S. B., 
Aug. 24, 1947, p. 397. On Aug. 4 the U. 8S. Department of State announced 
it had been unable to offer its good offices to the Indonesian Government due 
to lack of communications. N. Y. T., Aug. 5, 1947, p. 10. U. 8. mediation 
offer was presented Aug. 6 to the Indonesian Republic in a broadcast. N.Y. T., 
Aug. 7, 1947, p. 2. The Indonesian reply of the 7th was handed to consuls 
of the United States, Australia, Great Britain, France and China in Batavia. 
London Times, Aug. 8, 1947, p. 3. Text: N. Y. T., Aug. 8, 1947, p. 6. Text 
of Netherlands’ appeal to the Indonesian Republic urging immediate forma- 
tion of an East Indies Federation, released the 12th: N. Y. T., Aug. 13, 1947, 
p- 10. Announcement was made the 16th of U. S. final offer to mediate. 
N.Y. T., Aug. 17, 1947, p. 1. Indonesian reply of the 17th rejected offer, but 
urged the United States to use its influence to have the U. N. Security Council 
send an international arbitration commission. N. Y. T., Aug. 18, 1947, p. 11. 
On the 19th the United States withdrew its offer. Text of statement: 
N. Y. T., Aug. 20, 1947, p. 4. Text of statement issued Aug. 16 by U. S. De- 
partment of State, outlining activity from July 31 to date: D. S. B., Aug. 
24, 1947, pp. 397-398. 


BULGARIA—YUGOSLAVIA. Yugoslav Government announced 4 agreements con- 


cerning economic and political cooperation between the two countries, includ- 
ing joint action in relation to Greece. N. Y. T., Aug. 3, 1947, p. 35. 


3-September 21 GERMAN OccuPATION. U. 8. Military Governor announced Aug. 3 


that agreements between combined Anglo-American zones and Czechoslo- 
vakia, Belgium, Holland, France, Italy, Austria and Switzerland had been 
concluded. London Times, Aug. 4, 1947, p. 4. Conclusion of a trade agree- 
ment between Yugoslavia and the combined British and American zones was 
announced Aug. 13. London Times, Aug. 14, 1947, p. 4. On Aug. 23 an- 
nouncement was made of the conclusion of an agreement by Hungary with 
the Soviet zone, providing for mutual deliveries of goods. N. Y. T., Aug. 24, 
1947, p. 47. Announcements were made Sept. 16 and 17 of a one-year trade 
agreement between Netherlands and the French zone, and an agreement be- 
tween Yugoslavia and the Anglo-American zone. N. Y. T., Sept. 17, 1947, 
p. 10, C. I. E. D., Sept. 8/21, 1947, p. 546. An agreement between Hungary 
and the Anglo-American zones was announced Sept. 21. London Times, Sept. 
22, 1947, p. 3. 


LEAGUE oF Nations. Sean Lester announced the completion of the liquidation 
of League assets. N. Y. T., Aug. 5, 1947, p. 12; London Times, Aug. 5, 1947, 


p. 3. 


GREAT BrRITAIN—GREECE. Great Britain informed Greece of intention to with- 


draw British troops from Greece. London Times, Aug. 6, 1947, p. 4. 


5/September 5 PoLanD—SovieT Russia. Signature of a one-year trade agreement 
was reported Aug. 5. WN. Y. 7., Aug. 6, 1947, p. 10; United Nations World 
(N. Y.), Oct. 1947, p. 59. Another agreement was signed Sept. 5, whereby 
Russia will supply 300,000 tons of grain. N. Y. T., Sept. 6, 1947, p. 9; Lon- 
don Times, Sept. 6, 1947, p. 3. 


10- 
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6/26 UNITED STATES—VATICAN. President Truman and Pope Pius XII exchanged 
notes on peace. Texts: N. Y. T., Aug. 29, 1947, p. 11; D. 8. B., Sept. 7, 1947, 
pp. 478-480. 


6-29 GERMAN OCCUPATION. United States and Great Britain announced Aug. 6 they 
would defer further allocations to Russia of German plants in their zones until 
Germany was unified economically. N. Y. T., Aug. 8, 1947, p. 5. Replying 
on Aug. 29 to Russian note of Aug. 18 U. S. note stated unwillingness to 
permit a further delay in unification due to lack of Russian consent. It also 
charged Russian failure to live up to their agreement of 1945 to treat Germany 
as an economic whole. N. Y. T., Sept. 3, 1947, p. 1. Text: p. 3. Texts of 
both notes: D. S. B., Sept. 14, 1947, pp. 530-531. 


6-October 30 AUSTRIAN OCCUPATION. British delegate to Austrian Treaty Commis- 
sion protested on Aug. 6 the Soviet seizure of the Anglo-American oil refinery 
at Lobau and the United States protested to the Soviet commander Aug. 7. 
London Times, Aug. 7, 1947, p. 4; N. Y. T., Aug. 7, 1947, p. 9 and Aug. 8, 
p.- 6. U. S. Department of State announced Oct. 30 a second protest. 
N. Y. T., Oct. 31, 1947, p. 3. 


8-26 DaIREN, MancHuRIA. U. S. Department of State announced Aug. 8 that be- 
cause of Russian objections, the United States had not sent American courier 
ships to Dairen since March, 1947. WN. Y. T., Aug. 9, 1947, p. 6. U.S. pro- 
test of Aug. 14 over continued Soviet occupation was made public Aug. 21. 
Text: N. Y. T., Aug. 22, 1947, pp. 1, 2; D. 8. B., Aug. 31, 1947, p. 436. The 
Chinese Government ordered Aug. 20 that the harbor be closed to foreign 
shipping, in an attempt to bar exclusive Russian occupation. The port had 
been declared open for foreign shipping in March, 1947. N. Y. T., Aug. 21, 
1947, p. 15. Soviet note of Aug. 26 refused to open the port to international 
commerce as a free port, or to be responsible for treatment of Americans 
there. Excerpts: N. Y. T., Sept. 3, 1947, p. 12; D. 8. B., Sept. 14, 1947, p. 
533. Text of Soviet note of Feb. 27, 1947: pp. 533-534. 


9 GERMAN OccuPaATION. U. 8. note to French Government proposed an early con- 
ference of Great Britain, France and the United States to consider industrial 
rehabilitation of Germany. N. Y. T., Aug. 10, 1947, pp. 1, 28. Text: p. 28: 
D. 8S. B., Aug. 17, 1947, p. 333. 


9 GreaT BriTaAIN—Houna@ary. Signed 3-year trade agreement in London. N. Y. T., 
Aug. 10, 1947, p. 16; C. I. E. D., Aug. 4/24, 1947, p. 457. 


10-15 Pakistan. The opening meeting of the Constituent Assembly was held Aug. 10. 
N.Y. T., Aug. 11, 1947, p. 2; London Times, Aug. 11, 1947, p. 4. Mohammed 
Ali Jinnah assumed the presidency of the Assembly on Aug. 11. The Assembly 
adopted a new flag, consisting of a field 14 white and % green, bearing the Mos- 
lem crescent and star in white on the green bar. N. Y. T., Aug. 12, 1947, p. 2; 
London Times, Aug. 12, 1947, p. 3. Mr. Jinnah was sworn in Aug. 15 as the 
first Governor General. London Times, Aug. 16, 1947, p. 4. 


11/September 23 GREAT BriTaIN—Hun@aky. British note alleged privileges, incon- 
sistent with the peace treaty had been granted to four Soviet-Hungarian com- 
panies. London Times, Aug. 12, 1947, p. 3. Hungarian reply stated that 
under a law of 1931, such privileges had been granted to many undertakings 
and that the Government was willing to grant preferences to any Hungarian 
or foreign company, including British and U. 8.-owned companies, if legal 
conditions could be fulfilled. C. I. FE. D., Sept. 22/Oct. 5, 1947, p. 568. 
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11-October 20 Korean OccupaTION. Secretary Marshall’s note to Mr. Molotov 


12 


asked that the Joint Commission on Korea submit a report by Aug. 21 on the 
status of its deliberations. Text: N. Y. 7., Aug. 14, 1947, p. 14; D. 8. B., 
Aug. 24, 1947, pp. 398-399. Mr. Molotov on Aug. 23 agreed to the sugges- 
tion. Text: D. S. B., Sept. 7, 1947, pp. 475-476; N. Y. T., Aug. 30, 1947, p. 
6. U. 8. note of Aug. 28 proposed a 4-power conference in September to dis- 
cuss a provisional government for Korea. Text: N. Y. T., Aug. 30, 1947, p. 
6; D. S. B., Sept. 7, 1947, pp. 473-475. Russia turned down the suggestion 
Sept. 4. Excerpts: N. Y. T., Sept. 8, 1947, p. 9. U.S. reply of Sept. 17 gave 
notice of intent to refer the problem to the U. N. General Assembly. Text: 
N. Y. T., Sept. 18, 1947, p. 5. Texts of notes of Sept. 4 and 17: D. S. B., 
Sept. 28, 1947, pp. 623-624. On Sept. 26 Russia proposed simultaneous with- 
drawal of troops from the two zones, beginning in 1948. WN. Y. T., Sept. 27, 
1947, pp. 1, 8; London Times, Sept. 27, 1947, p. 4. Russian note of Oct. 9 
repeated this proposal. C. I. E. D., Oct. 6/26, 1947, p. 616. In a note of 
Oct. 17 the United States offered a draft resolution to the United Nations 
calling for establishment of a national government and an election under a 
U. N. commission, to be held not later than Mar. 31, 1948. Text: D. S. B., 
Oct. 26, 1947, p. 821. The question was placed on the agenda of the General 
Assembly’s Political and Security Committee. N. Y. T., Oct. 18, 1947, p. 1. 
United States announced Oct. 20 it had notified Russia that only the United 
Nations could solve the deadlock on the independence of Korea. WN. Y. T., 
Oct. 21, 1947, p. 1. Text of U. S. note: pp. 1, 11. Text, with Mr. Molotov’s 
note of Oct. 9: D. S. B., Nov. 2, 1947, pp. 867-868. 


PEACE TREATY (Japanese). U.S. aide-memoire to Soviet Chargé at Washing- 
ton stated U. 8S. views on desirability of an 11-nation conference to draw up 
the treaty. Text: D. S. B., Aug. 24, 1947, pp. 395-396; N. Y. T., Aug. 16, 
1947, p. 5. 


12—October 27 Propuction. Anglo-American discussions on Ruhr coal 


13 


14 


14 


14 


production were held in Washington Aug. 12-Sept. 10. WN. Y. T., Aug. 13, 1947, 
p. 1 and Sept. 11, p 1. British and U. S. delegations: D. S. B., Aug. 17, 1947, 
pp. 326-327. Return of mines to German management responsible to U. 8. and 
British military governments was recommended. Summary of recommendations: 
N.Y. T., Sept. 11, 1947, pp. 1, 6; London Times, Sept. 12, 1947, p. 4. Text of 
report and recommendations: D. S. B., Sept. 21, 1947, pp. 576-584. France, 
Belgium, the Netherlands and Luxembourg protested the proposals. N. Y. T., 
Oct. 3, 1947, p. 22; C. I. HE. D., Sept. 22/Oct. 5, 1947, p. 571. Great Britain 
and the United States announced Oct. 27 approval of the recommendations 
and appointment of German Ruhr Coal Commission. Members: N. Y. T., 
Oct. 28, 1947, p. 7. 


GreAT BriTain—IraQq. Signed financial agreement at London. London Times, 
Aug. 14, 1947, p.4. Text: G. B. T. 8. No. 63 (1947), Cmd. 7201. 


GERMAN Property. United States, Great Britain, France and Italy signed in 
Washington quadripartite agreement on German external assets in Italy. Text: 
D. S. B., Aug. 24, 1947, pp. 388-390; G. B. T. 8. No. 75 (1947), Cmd. 7223. 


GreaAT Britain—Inp1a. Concluded an interim agreement for 1947 on India’s 
sterling balances. London Times, Aug. 15, 1947, p. 4. Text: Cmd. 7195. 


ITALY—UNITED States. Signed at Washington two Memoranda of Understand- 
ing regarding settlement of certain wartime claims and related matters, in- 
eluding Italian assets in the United States. N.Y. 7., Aug. 15, 1947, pp. 1, 4 
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Summary: p. 4. Texts, with related notes: D. S. B., Aug. 24, 1947, pp. 372- 
387. 


JAPANESE OCCUPATION. Far Eastern Commission approved policy decision con- 
cerning reduction of Japanese industrial war potential. Text: D. S. B., Sept. 
14, 1947, pp. 513-516. 


InpDIA. Independence bill came into force. London Times, Aug. 15, 1947, p. 
4; N. Y. T., Aug. 15, 1947, p. 1. This ended the British rule which began 
Dec. 31, 1600 when Queen Elizabeth incorporated, under Royal Charter, the 
London East India Company. p. 2. Indian Independence (international ar- 
rangements) Order, 1947, has, as of this date, the effect of an agreement duly 
made between the Dominion of India and the Dominion of Pakistan. This 
agreement relates to the devolution of international rights and obligations upon 
the two dominions. India Information Services [Press Release] (Washington) 
No. 3456. 


15-September 2 INTER-AMERICAN DEFENSE CONFERENCE. Opened Aug. 15 at Petrop- 


olis, near Rio de Janeiro. Elected Brazilian Foreign Minister as permanent 
chairman. N. Y. T., Aug. 16, 1947, p. 1. U. 8. delegation: N. Y. T., Aug. 
2, 1947, p. 6; D. S. B., Aug. 17, 1947, pp. 325-326. Text of Secretary Mar- 
shall’s address: N. Y. T., Aug. 21, 1947, p. 11; D. S. B., Aug. 31, 1947, pp. 
414-415. Agreed Aug. 29 on area where an attack would constitute aggres- 
sion against all the American republics. Map: N. Y. 7., Aug. 30, 1947, p. 7. 
Signed treaty of reciprocal assistance on Sept. 2. Text: D. S. B., Sept. 21, 
1947, pp. 565-567; N. Y. T., Aug. 31, 1947, p. 26. Interpretation of certain 
aspects of the treaty, statement by the U. S. delegation: D. S. B., Sept. 21, 
1947, p. 573. Text of President Truman’s address: N. Y. T., Sept. 3, 1947, p. 
2; D. S. B., Sept. 14, 1947, pp. 498-501. Texts of Secretary Marshall’s and 
Senator Vandenberg’s radio reports: pp. 501-505; N. Y. T., Sept. 5, 1947, p. 
4. Text of Final Act: D. S. B., Sept. 21, 1947, pp. 567-572. Spanish text of 
report on the results of the Conference, including text of treaty: P. A. U. 
Serie sobre Congresos y Conferencias No. 52. English text of same: P. A. U. 
Congress and Conference Ser. No. 53. Portuguese text of treaty: Conference 
Diario das Sessdes No. 16, pp. 182-185. 


17/22 HuNGARY—UNITED STATES. United States issued statement on alleged abuses of 


18 


new Hungarian electoral law. Text: D. S. B., Aug. 24, 1947, p. 392; WN. Y. T., 
Aug. 18, 1947, pp. 1, 5. British Foreign Office issued parallel statement. 
Text: London Times, Aug. 18, 1947, p. 3. Hungarian reply of the 22d re- 
jected U. S. charges. N.Y. T., Aug. 23, 1947, p. 14. 


InpIa—SoutTH AFricaA. Announcement was made of South African rejection of 
proposals to resume relations, broken off in 1946. WN. Y. T., Aug. 19, 1947, p. 
12; London Times, Aug. 21, 1947, p. 3. 


18-22 GreaT BrITAIN—UNITED STATES. Opened talks Aug. 18 in Washington on Brit- 


ish financial position. N. Y. T., Aug. 19, 1947, p. 1. Reached agreement 
Aug. 20 by exchange of notes, on emergency action to halt drain on British 
dollar supply. London Times, Aug. 21, 1947, p. 4; N. Y. T., Aug. 21, 1947, 
p- 1. Text of notes: p. 2; Cmd. 7210. Meetings ended Aug. 22 with U. 8. 
approval of cut in British purchase of American goods. N. Y. T., Aug. 23, 
1947, p. 1. 


18-October 30 Buvearia. U. 8S. note to Allied Control Commission for Bulgaria 


asked Russian member of the Commission to instruct the Bulgarian Govern- 
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ment to suspend death sentence passed on Nikola Petkov on Aug. 16. Text: 
N. Y. T., Aug. 19, 1947, pp. 1, 7. Request was rejected Aug. 22. N. Y. T., 
Aug. 23, 1947, p. 11. Texts of both notes: D. 8. B., Aug. 31, 1947, pp. 429- 
430. Texts of additional U. 8. note and substance of Russian reply delivered 
Aug. 23 and 25 respectively: D. S. B., Sept. 7, 1947, pp. 481-482. British 
proposal for consultation on review of the sentence was rejected by Russia 
on Aug. 26. London Times, Aug. 27, 1947, p. 4. U. 8. Ambassador at Mos- 
cow delivered Aug. 30 U. 8. reply to Russian note of Aug. 25. Text: D. S. B., 
Sept. 14, 1947, pp. 531-533. British note protested suppression of the oppo- 
sition Agrarian Party. London Times, Sept. 12, 1947, p. 3. Execution of Pet- 
kov was followed by statement by the U. S. Department of State denouncing the 
act. N.Y. T., Sept. 24, 1947, p. 1. Text of statement: p. 6; D. S. B., Oct. 5, 
1947, pp. 702-703. Text of British note of condemnation dated Sept. 25: Lon- 
don Times, Sept. 26, 1947, p. 4. Bulgarian note of Oct. 4 to Great Britain 
stated that British action must be regarded as an encroachment on Bulgaria’s 
judicial authority. C. I. E. D., Sept. 22/Oct. 5, 1947, p. 562. Bulgarian com- 
plaint against British protests was rejected Oct. 30 by Great Britain. WN. Y. T., 
Oct. 31, 1947, p. 19; London Times, Oct. 31, 1947, p. 4. 


19 DENMARK—GREAT BriTaIn. Signed agreement in London relating to certain 
rights in respect of industrial property which has been affected by the war. 
Text: G. B. T. 8., No. 69 (1947), Cmd. 7208. 


20 FRANCE—POLAND. Signed two trade agreements. C. I. HE. D., Aug. 4/24, 1947, 
p. 454. 


22-27 GERMAN OCCUPATION. British, French and American representatives held talks 
in London to consider proposals to raise the level of industry in the economi- 
cally merged U. 8.-British zones. WN. Y. T., Aug. 23, 1947, p. 1. Session 
ended without full agreement. Text of communiqué: N. Y. T., Aug. 29, 1947, 
p. 5; London Times, Aug. 29, 1947, p. 3; D. 8. B., Sept. 7, 1947, pp. 467-468. 
Text of Revised Level of Industry Plan for the U. S.-British zones; pp. 
468-472; Current History, Oct. 1947, pp. 232-234. British note of Sept. 5 
rejected Soviet protest on the plan. WN. Y. T., Sept. 6, 1947, p. 7: C. I. H. D., 
Aug. 25/Sept. 7, 1947, p. 501. U.S. note of the 30th, in reply to Polish note of 
the 14th, denied that the German bizonal level-of-industry agreement between 
Great Britain and United States, threatened European security. WN. Y. T., 
Oct. 1, 1947, p. 19. Texts: D. S. B., Oct. 12, 1947, pp. 741-743. 


23 E@yPT—VATICAN. Announcement was made that Pope Pius XII had appointed 
an apostolic internuncio to Egypt, the first Moslem country to have diplomatic 
relations of this rank. N. Y. T., Aug. 24, 1947, p. 21. 


23 Wortp War. Principality of Monaco decided that a state of war no longer 
exists with Germany. A decree will be promulgated, effective Sept. 1. 
N.Y. T., Aug. 24, 1947, p. 45; London Times, Aug. 25, 1947, p. 3. 


26 Borneo, East. Netherlands Government established self-governing territory of 
East Borneo. N. Y. T., Aug. 27, 1947, p. 13. § 


26-September 2. British COMMONWEALTH RELATIONS CONFERENCE. Opened Aug. 26 
at Canberra for preliminary discussions on the Japanese peace treaty. Elected 
Mr. Evatt as chairman. London Times, Aug. 27, 1947, p. 4; N. Y. T., Aug. 8 
27, 1947, p. 13. Conference closed Sept. 2. London Times, Sept. 3, 1947, | 
p. 3. Summary of action: N. Y. T., Sept. 4, 1947, p. 2; London Times, Sept. 
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2, 1947, p. 3. Text of report on the conference, comments and preposals 
regarding New Zealand policy toward certain issues of the Japanese peace 
settlement: New Zealand Dept. of External Affairs Publication No. 38. 


27-28 Customs UNION. At the close of a meeting in Copenhagen the Foreign Ministers 
of Norway, Denmark and Sweden announced that the subject of a customs 
union would be examined. N. Y. T., Aug. 29, 1947, p. 6; London Times, Aug. 
29, 1947, p. 4. 


28—-November 5 Inan—Soviet Russia. Russian notes of Aug. 28 and Sept. 15 de- 
manded a share of Iranian oil and Iranian ratification of agreement, signed 
Apr. 6, 1946, under which a joint company would be formed to exploit north- 
ern oil fields. N. Y. T., Sept. 19, 1947, p. 15. On Oct. 22 the Iranian Majlis 
(parliament) voted to reject the 1946 agreement and begin a 5-year explora- 
tion program from which all foreign capital would be barred. WN. Y. T., Oct. 
23, 1947, pp. 1, 4; London Times, Oct. 23, 1947, p. 4. History of controversy: 
London Times, Oct. 24, p. 5. On Nov. 5 the Shah of Iran ratified Majlis’ re- 
jection of the agreement. WN. Y. T., Nov. 6, 1947, p. 8. 


September, 1947 

1-6 INTERNATIONAL LAw ASSOCIATION. Fifteen nations were represented at the 
opening of the conference at Prague. London Times, Sept. 4, 1947, p. 3. 
Adopted resolutions on human rights development and formulation of inter- 
national law, conflicts of jurisdiction in the sale of goods and divorce law. 
London Times, Sept. 8, 1947, p. 3. 


2 BULGARIA—POLAND. Signed trade agreement at Sofia. N. Y. T., Sept. 3, 1947, 
p- 10. 


2-7 STATISTICAL INSTITUTE, INTER-AMERICAN. First session of the Inter-American 
Statistical Institute was held in Washington with 21 countries represented. 
Discussed plans for a 1950 census. On Sept. 8 the conference was to join the 
conference of the International Statistical Institute. WN. Y. T., Sept. 7, 1947, 
p- 50. U.S. delegation: D. S. B., Sept. 14, 1947, pp. 517-518. 


3 ITaALY—UNITED STATES. Signed agreement providing for the evacuation of 
15,000 U. S. troops from Italy during the 90-day period following ratification 
of the Italian peace treaty. WN. Y. T., Sept. 4, 1947, p. 7. 


5 AUSTRALIA—GREAT BRITAIN. Australia announced sale of $5,250,000 in gold 
and pledge of its entire production of gold. WN. Y. T., Sept. 6, 1947, p. 9. 


5 CZECHOSLOVAKIA—RuMANIA. Signed cultural agreement, agreed to raise lega- 
tions to embassies and announced a trade agreement. London Times, Sept. 6, 
1947, p. 3. 


8 FRANCE—GREAT BRITAIN. Exchanged ratifications at London of their 50-year 
mutual defense treaty, signed at Dunkirk, Mar. 4, 1947. WN. Y. T7., Sept. 11, 
1947, p. 4; London Times, Sept. 9, 1947, p. 4. 


8 GREAT BRITAIN—YvUGOSLAVIA. Signed agreement at Bled concerning Yugoslav 
displaced persons. London Times, Oct. 22, 1947, p. 3. Text: G B. T. 8. 
No. 77 (1947), Cmd. 7232. 


8/13 GreEcE. Premier Sophoulis offered full amnesty for guerrillas who would lay 
down arms as soon as possible, such amnesty to be under an international 
committee with full power to supervise and guarantee. N. Y. T., Sept. 9, 
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1947, pp. 1, 11. Parliament passed bill Sept. 13 granting unconditional am- 
nesty for surrender within 30 days. United Nations World (N. Y.), Nov. 
1947, p. 56. 


FRaNCE—FRENCH INDO-CHINA. French High Commissioner offered full political 
independence to the 3 Indo-Chinese states within the framework of a French 
commonwealth of nations. London Times, Sept. 11, 1947, p. 4. Viet Nam 
National Front rejected Sept. 19 the peace proposals and made appeal to the 
U. N. Security Council, Great Britain, China and U. S. A. to bring about 
‘‘a lasting peace on the basis of justice and equality.’’ C. I. E. D., Sept. 
8/21, 1947, p. 538. 


BENGAL—PunJaB. Summary of the award of the Punjab and Bengal Boundary 
Commissions in the partition of the provinces was released. Text: India In- 
formation Services [Press Release| (Washington), No. 3464. 


Customs UNIoN. French Foreign Ministry announced that 13 European na- 
tions had decided to form a group to study possibility of a customs union or 
unions. List of countries: N. Y. T., Sept. 13, 1947, p. 1. 


GREAT BriTAIN—YuGosLaviA. British note warned against maltreatment of Allied 
officers and men, and demanded immediate release of all Allied service per- 
sonnel by Yugoslavia. N. Y. T., Sept. 15, 1947, p. 5. Receipt of Yugoslav 
reply was announced Sept. 16. London Times, Sept. 17, 1947, p. 3. U. S. 
Department of State announced Sept. 19 that all Allied military personnel had 
been released. D. S. B., Sept. 28, 1947, p. 649. 


TRIESTE. Free Territory was established with the deposit of ratifications of 
the Italian peace treaty. London Times, Sept. 16, 1947, p. 3. 


CHILE—GREAT Britain. Signed civil aviation agreement at Santiago. London 
Times, Sept. 17, 1947, p. 3. Text: Chile No. 1 (1947), Cmd. 7234. 


Woritp War. State of war between Austria and Great Britain was declared 
ended by Great Britain. N. Y. T., Sept. 17, 1947, p. 8; London Times, Sept. 
17, 1947, p. 4. 


BuRMA—UNITED STATES. Announced decision to exchange representatives with 
rank of Ambassadors. D. S. B., Sept. 28, 1947, p. 648. 


INDIA—PAKISTAN. Issued joint statement on necessity for codperation in es- 
tablishing peaceful conditions. London Times, Sept. 22, 1947, p. 4; C. I. E. D., 
Sept. 8/21, 1947, p. 538. 


EcoNoMIC COOPERATION COMMITTEE. The Committee of European Economic Co- 
operation, set up by the Economie Conference in Paris, at its final session 
signed a report calling for U. S. help of about 20 billion dollars to implement 
the ‘‘Marshall Plan.’’ London Times, Sept. 23, 1947, p. 4; N. Y. T., Sept. 
23, 1947, p. 1. Summary: p. 10; London Times, Sept. 29, 1947, pp. 5, 8. 
Official summary of report: D. S. B., Oct. 5, 1947, pp. 684-687. Text: 
N. Y. T., Sept. 24, 1947, pp. 25-28; Dept. of State European Ser. No. 28. 
Text of technical reports: Dept. of State European Ser. No. 29. Text of 
President Truman’s statement: D. S. B., Oct. 5, 1947, p. 688. List of coun- 
tries represented on the Committee: D. S. B., Oct. 5, 1947, p. 681. 


EcuaDor—UNnItTep States. U. 8. Department of State announced that ‘‘normal 
diplomatic relations’’ had been resumed, following the election of Carlos Julio 
Arosemena as President. D. S. B., Oct. 5, 1947, p. 707. 
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22/23 UNITED STATES—YuGos.avia. U. S. note was delivered Sept. 22, protesting 
against irresponsible actions in presenting ultimatums to British and American 
troops in the Trieste area, and urging settlement of disputes between local mili- 
tary posts ‘‘through normal civilized procedures.’’ Text of statement by U.S. 
Acting Secretary of State: D. S. B., Oct. 5, 1947, p. 706. Yugoslav note of 
the 22d protested alleged unfriendly acts by the U. S. forces during withdrawal 
from territory ceded to Yugoslavia under the Italian peace treaty, and U. S. 
note rejected same. Texts: D. S. B., Oct. 5, 1947, pp. 703-704. Summary of 
U. S. answers to Yugoslav charges: pp. 704-706. 


24-25 Burma. Constituent Assembly unanimously approved the Constitution. London 
Times, Sept. 25, 1947, p. 3. The Sawbwa of Yawnghwe was elected provisional 
president of the Burma Union. C. I. E. D., Sept. 22/Oct. 5, 1947, p. 562. 


24/October 17 Goutp. U.S. Department of State announced it had instructed its rep- 
resentative on the Tripartite Commission for the Restitution of Monetary 
Gold to urge a preliminary distribution by Oct. 15 of the looted gold recov- 
ered from third countries or monetary gold found in Germany. D. S. B., Oct. 
5, 1947, pp. 706-707. On Oct. 17 the Commission announced that $144,526,500 
worth of gold was being distributed immediately, of which $104,150,250 had 
been allotted to Belgium and Luxembourg and $40,376,250 to the Nether- 
lands. Belgium and Luxembourg agreed to turn their shares over to France 
since they had received funds moved to France and later captured by the Ger- 
mans. Washington Post, Oct. 18, 1947, p. 3. Text of statement: D. 8S. B., 
Oct. 26, 1947, pp. 832-833. [Amounts are listed herein by weight, expressed 
in kilograms. | 


26 GREAT BriTAIN—Urvuauay. Signed civil aviation agreement at Montevideo. 
London Times, Sept. 27, 1947, p. 4. Text: Uruguay No. 2 (1947), Cmd. 7249. 


30 MEXICAN OIL. Under terms of the 1943 treaty Mexico made final payment to 
the United States in the amount of $4,085,327.45 in connection with claims for 
expropriated properties. WN. Y. T., Oct. 1, 1947, p. 15; D. S. B., Oct. 12, 1947, 
p. 747. 


October, 1947 
1 BULGARIA—UNITED STATES. Resumed diplomatic relations. N. Y. T., Oct. 2, 
1947, p. 1; D. S. B., Oct. 12, 1947, p. 746. 


3 REPARATIONS (German). At the close of the 12th session of the Inter-Allied 
Reparation Agency Assembly it was announced that equipment from 9 Ger- 
man war plants had been allocated to 15 countries. N. Y. T., Oct. 4, 1947, 


p. 8. 


3-November 8 ITALIAN COLONIES. Deputies of the Foreign Ministers of France, 
Great Britain, Russia and the United States began discussions in London Oct. 
3 on the future disposition of the colonies. N. Y. T., Oct. 4, 1947, p. 6. De- 
cided Oct. 7 that all the Allied and Associated Powers which signed the 
Italian peace treaty plus Italy and Egypt should be heard. WN. Y. T., Oct. 8, 
1947, p. 14. On Oct. 9 Emperor Haile Selassie maintained his country’s claim 
to Eritrea and Italian Somaliland. London Times, Oct. 10, 1947, p. 4. It 
was decided Oct. 20 that a commission of investigation should visit the colonies 
to ascertain inhabitants’ wishes. London Times, Oct. 21, 1947, p. 4. The 
commission left London Nov. 8 on a 7 months’ tour of investigation. N. Y. T., 
Nov. 9, 1947, p. 35. 
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CoMMuUNIsTS. A new Communist international organization was announced at 
Moscow. The formation took place at a September meeting in Poland of 
Communists from Russia, France, Italy, Czechoslovakia, Poland, Rumania, 
Bulgaria, Yugoslavia and Hungary. Headquarters will be at Belgrade. Texts 
of communiqué, published in Pravda, resolution adopted at the conference, and 
manifesto: N. Y. T., Oct. 6, 1947, p. 3. Delegates to the conference at War- 
saw: London Times, Oct. 6, 1947, p. 4. The Communist Party of the United 
States announced Nov. 2 it had decided not to join. N. Y. T., Nov. 3, 1947, 


p. 1. 


EayPpT—GREAT BRITAIN. Egyptian Finance Minister announced that Great 
Britain had notified Egypt of its inability to pay in dollars the £2,500,000 
debt to Egypt. N. Y. T., Oct. 6, 1947, p. 4. 


ARAB LEAGUE. Met at Beirut, Lebanon, to discuss the United Nations plan for 
partition of Palestine. N. Y. T., Oct. 8, 1947, p. 13; London Times, Oct. 9, 
1947, p. 4; Oct. 16, p. 3. 


ITALIAN Navy. U. 8. Department of State announced Oct. 7 determination to 
return Italian naval vessels allotted under terms of the peace treaty. D. 8S. B., 
Oct. 19, 1947, p. 769. Great Britain announced it too would return most of 
the ships allocated to it. N.Y. 7., Nov. 1, 1947, p. 3; London Times, Nov. 12, 
1947, p. 3. 


AvusTRIA—UNITED STATES. Signed interim air transport agreement. D. S. B., 
Oct. 26, 1947, p. 834. Text: D. S. B., Nov. 16, 1947, p. 960; U. S. Aviation 
Reports (Baltimore), Oct. 1947, pp. 446-451. 


GERMAN OccuUPATION. Anglo-American conference on economic fusion of British 
and American zones opened in Washington. WN. Y. T., Oct. 9, 1947, p. 5. Mem- 
bers of delegations: D. 8S. B., Oct. 19, 1947, p. 768. 


PAKISTAN—UNITED StTaTEs. Mirza Abdul Hassan Ispahani presented his cre- 
dentials as his country’s first Ambassador. D. S. B., Nov. 2, 1947, p. 886. 


ScHoLaRSsHIPS. Board of Foreign Scholarships, appointed under terms of the 
Fulbright Act, held first meeting in Washington. Members: D. S. B., Oct. 
19, 1947, p. 779. 


GREAT BriTaIn—SovutTH Arrica. Signed agreement at Pretoria whereby South 
Africa will lend £80,000,000 in gold to Great Britain. London Times, Oct. 
10, 1947, p. 4; NW. Y. 7T., Oct. 11, 1947, p. 1. Text: Cmd. 7230. 


CHILE—YuGOSLAVIA. Chile issued Oct. 9 a report announcing expulsion of two 
Yugoslav diplomats. Text: N. Y. T., Oct. 10, 1947, p. 4. Diplomatic relations 
were broken off by Yugoslavia on Oct. 11. WN. Y. T., Oct. 12, 1947, p. 1. Text 
of statement: p. 46. 


ARGENTINA—RUMANIA. Signed trade treaty at Buenos Aires. N. Y. T., Oct. 
14, 1947, p. 7. 


GoLp. United States, Great Britain and Italy signed protocol at London pro- 
viding for immediate return to Italy of $28,000,000 in gold, seized by Nazis and 
recovered by Allied troops in Italy. N.Y. T., Oct. 11, 1947, pp. 1, 3; London 
Times, Oct. 11, 1947, p. 4. Text: D. 8. B., Oct. 19, 1947, p. 770; G. B. T. 8. 
No. 79 (1947), Cmd. 7244. 
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BrigA—TENDA. Plebiscite favored approval of their attachment to France as 
provided under terms of the Italian peace treaty. WN. Y. T., Oct. 13, 1947, p. 
13, Three neutral observers were named by the President of the International 
Court of Justice. Names: London Times, Sept. 26, 1947, p. 3. On Oct. 17 
the observers stated the vote was held in conformity with French law. N. Y. T., 
Oct. 18, 1947, p. 3. 


ARGENTINA—ITALY. Signed commercial and financial treaty at Buenos Aires. 
N. Y. T., Oct. 14, 1947, p. 7. 


GREAT BRITAIN—UNITED STATES. Signed an agreement at Washington concern- 
ing standardization of distance measuring equipment for civil aviation. Text: 
T. I. A. 8. 1652. 


FINLAND—SoviET Russia. Signed railway agreement providing for direct 
transport of passengers and cargo between Helsinki and Leningrad. N. Y. T., 
Oct. 15, 1947, p. 21. 


FRANCE—INDIA. Announcement was made that a ceremony had taken place the 
previous week at Frenchpet, Masulipatam in South India, symbolic of the 
French transfer to India of French ‘‘loges’’ in India. These ‘‘loges’’ are 
small plots of land in three provinces, sites of old French factories, now 
mostly disappeared, over which the French have continued to exercise certain 
rights and privileges. India Information Services [Press Release] (Washing- 
ton), No. 3518. 


HUNGARY—YUGOSLAVIA. Signed cultural agreement at Belgrade. London 
Times, Oct. 16, 1947, p. 3; N. Y. T., Oct. 16, 1947, p. 20. 


GERMAN Navy. United States notified France that it would transfer to the 
French Government 31 former German naval ships and a floating dock, awarded 
to the United States by the tripartite naval commission set up by the Potsdam 
conference. N.Y. T., Oct. 17, 1947, p. 7; D. 8. B., Oct. 26, 1947, p. 833. 


REPARATIONS (German). Anglo-American military governments announced plans 
to dismantle 682 German war and industrial plants as reparations. WN. Y. T., 
Oct. 17, 1947, p. 8; London Times, Oct. 17, 1947, p. 4. 


War Crimes. Bulgarian Government handed to the U. 8. Legation at Sofia a 
note detailing the démarches made for repatriation from Austria of Bulgarian 
war criminals. N. Y. T., Oct. 25, 1947, p. 2. 


BurMA—GREAT Britain. Signed a treaty in London under whose terms Burma 
will become an independent nation completely outside the British Common- 
wealth. The transfer will probably take place Jan. 6, 1948. WN. Y. T., Oct. 
18, 1947, p. 1. Summary of terms: London Times, Oct. 28, 1947, p. 4. Text: 
Cmd. 7240. 


INTERNATIONAL Bark ASSOCIATION. Met in New York. 26 nations were repre- 
sented. N.Y. T., Oct. 21, 1947, p. 15. Voted to meet in 1948 at The Hague, 
probably late in August. WN. Y. T., Oct. 23, 1947, p. 6. 


Braziu—Soviet Russia. Diplomatic relations were broken off by Brazil. 
N. Y. T., Oct. 22, 1947, p. 1. Text of statement: p. 4. The United States 
will represent Brazilian interests in Moscow. p. 5. 


BuL@aRIA—GREAT BRITAIN. Resumed diplomatic relations. N. Y. T., Oct. 23, 
1947, p. 6. 
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CHILE—CZECHOSLOVAKIA. Chile broke off diplomatic relations. N. Y. T., Oct. 
22, 1947, p. 1. 


CHILE—Soviet Russia. Diplomatic relations were broken off by Chile. N. Y. T., 
Oct. 22, 1947, p. 1. Text of note: p. 4. 


GERMAN OcCUPATION. Great Britain and the Netherlands signed agreement at 
Geneva by which 3000 refugees from the British zone will be transferred to 
Holland for work in Dutch coal mines. London Times, Oct. 23, 1947, p. 3. 


CREDITS, BELGIAN. Switzerland announced the immediate unfreezing of Belgian 
funds, blocked during the war. N. Y. T., Oct. 24, 1947, p. 3. 


CREDITS, LUXEMBOURGIAN. Switzerland announced immediate unfreezing of 
funds of Luxembourg, blocked during the war. N. Y. T., Oct. 24, 1947, p. 3. 


War Crimes. The first mass trial of German war criminals before a Soviet 
military tribunal opened at Berlin. N. Y. T., Oct. 24, 1947, p. 4. 


23/November 13 NOBEL Prizes. The prize in medicine was awarded jointly to the 


26 


27 


28 


29 


29 


31 


chemists, Drs. Carl and Gerty Cori of St. Louis, and to Dr. Bernardo Houssay 
of Buenos Aires. WN. Y. T., Oct. 24, 1947, pp. 1, 20. Recipients of prizes in 
literature, physics and chemistry were announced as André Gide of France, 
Sir Edward Appleton and Sir Robert Robinson, both of Great Britain. 
N.Y. T., Nov. 14, 1947, pp. 1, 20, London Times, Nov. 14, 1947, p. 4. 


ARGENTINA—BOLIviIA. Bolivian Foreign Minister announced that the two coun- 
tries had agreed to arbitrate all disputes. N. Y. T., Oct. 27, 1947, p. 8. 


CuInA—UNITED Srares. Signed relief assistance agreement. Main provisions: 
N. Y. T., Oct. 28, 1947, p. 11. Text: D. S. B., Nov. 9, 1947, pp. 913-915. 


FraNCE—UnNITED States. Signed at Washington a supplementary industrial 
property rights agreement, amending the agreement of Apr. 4, 1947. D. B. S., 
Nov. 9, 1947, p. 912. 


BELGIUM—LUXEMBOURG—NETHERLANDS. Exchanged ratifications at Brussels of 
their customs union agreement (Benelux). C. I. E. D., Oct. 27/Nov. 9, 1947, 
p- 633. 


REPATRIATION. U. 8. Chairman of the Allied Council for Japan reported that 
he had asked Russia to amend the arrangement calling for the return of 50,000 
Japanese per month and to accept General MacArthur’s offer to provide ships 
capable of returning all Japanese within 5 months. N. Y. T., Oct. 30, 1947, 
p. 21. 


Nose, Peace Prizk. Awarded to the American Friends Service Committee of 
Philadelphia and the Service Council of the British Society of Friends. 
N. Y. T., Nov. 1, 1947, pp. 1, 17; London Times, Nov. 1, 1947, p. 4. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


June, 1947 
9-13 BIOLOGICAL STANDARDIZATION. Committee of Experts met at Geneva under the 


auspices of the Interim Commission of the World Health Organization. Sum- 
mary of work: W. H. O. Chronicle, 1947, Vol. 1, pp. 104-111. 
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July, 1947 

23 U. N.—Soutu Arrica. South African Minister in Washington in a letter to the 
United Nations announced his Government’s decision to continue the South 
West African mandate, instead of placing the area under trusteeship. Text: 
U.N. Doc. A/334. Partial text: London Times, Aug. 11, 1947, p. 3. 


August, 1947 
1-October 13 U.N. Security Councit (Indonesian Question). By an 8-0 vote the 
Council called on Netherlands and Indonesian Governments to cease hostilities 
forthwith and settle their disputes by arbitration. N. Y. T., Aug. 2, 1947, 
pp. 1, 4. Text of resolution: p. 4; U. N. Doc. 8/459; U. N. W. B., Aug. 12, 
1947, p. 216. Both Governments announced Aug. 3 and 4 that they would 
abide by the Council’s order for cessation of hostilities. The Indonesian Gov- 
ernment asked that the Council continuously supervise the execution of the 
cease-fire and laid down certain conditions for arbitration. N. Y. T., Aug. 4, 
1947, pp. 1, 2. Text of Governor General Van Mook’s statement on the 
truce: p. 2. Text of Indonesian Premier’s message to the Council: N. Y. T., 
Aug. 5, 1947, p. 9; London Times, Aug. 5, 1947, p. 4; U. N. W. B., Aug. 
12, 1947, p. 223. Indonesian Republic informed United Nations Aug. 7 that 
it would accept the Council’s decision on the dispute in which arbitration was 
recommended as the primary means of settlement. U. N. W. B., Aug. 19, 1947, 
p. 245. Indonesian Government reported Aug. 9 to the Council that the Dutch 
had violated the cease-fire order. N. Y. 7., Aug. 10, 1947, p. 42. Council 
voted Aug. 12 by 8-3 to hear the Indonesian presentation in the dispute. 
N. Y. T., Aug. 13, 1947, p. 1. The plea was presented by Sutan Sjahrir on 
Aug. 14. WN. Y. T., Aug. 15, 1947, p. 3. Dutch member of the Council denied 
on the 15th the jurisdiction of the United Nations. N. Y. T., Aug. 16, 1947, 
p. 4; U. N. W. B., Aug. 26, 1947, p. 277. Mr. Sjahrir asked the Council 
Aug. 19 to order U. N. arbitration. N. Y. T., Aug. 20, 1947, p. 1. The 
proposal of Aug. 22 to hear representatives of East Indonesia and Borneo was 
not carried. U. N. W. B., Sept. 2, 1947, p. 298. The Council did not adopt 
Aug. 24 the Belgian proposal empowering the International Court of Justice 
to rule on jurisdictional rights of the United Nations to take action. 
U. N. W. B., Sept. 2, 1947, p. 297. Council decided Aug. 25 to offer to 
assist in the settlement of the dispute through a committee of the Council 
consisting of three members of the Council, each party to the dispute select- 
ing one, and the third to be designated by the two so selected. N. Y. TI., 
Aug. 26, 1947, pp. 1, 13; U. N. W. B., Sept. 2, 1947, p. 300. Text of resolu- 
tion: p. 299; N. Y. T., Aug. 26, p. 13. Adopted resolution Aug. 26 reminding 
the two countries of the U. N. Aug. 1 cease-fire order. N.Y. T., Aug. 27, 1947, 
pp. 1, 12; London Times, Aug. 27, 1947, p. 3. Career consuls in Batavia were 
asked to report on the situation. U. N. W. B., Sept. 2, 1947, p. 297. Texts of 
resolutions adopted Aug. 25 and 26: D. S. B., Oct. 12, 1947, pp. 731-732. On 
Aug. 27 the Sultan of West Borneo and the President of East Indonesia released 
text of their protest to the Council against ‘‘legal barriers’’ which prevented 
their being heard in the negotiations. N. Y. T., Aug. 28, 1947, p.7. The Nether- 
lands Government announced Aug. 29 it had accepted the Council’s offer to aid 
in ending strife, adding that it believed the Council incompetent to deal with 
the question and maintaining that it alone is responsible for order in Indo- 
nesia. N. Y. T., Aug. 30, 1947, p. 8. Indonesian Republic accepted Aug. 
30. N.Y. T., Aug. 31, 1947, p. 9. The Dutch representative submitted docu- 
mentary material Sept. 11 for circulation in the Council. Text: U. N. Doe. 
8/553. On Sept. 18 Australia and Belgium were selected by Indonesia and 
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the Netherlands and the United States was chosen the third member of the 
Committee. D. S. B., Oct. 12, 1947, p. 731. A telegraphed summary of the 
Consular Commission’s report was received Oct. 13 by the Council. Summary 
of main points of the report: U. N. W. B., Oct. 21, 1947, p. 515. Text of 
full report: U. N. Doc. 8/586. Maps: Docs. 8/586/Add. 1 and Add. 2. 


4-13 Lasor SraTisTIcIANs. Sixth International Conference of Labor Statisticians met 


at Montreal under the auspices of the I. L. O. U. N. W. B., Aug. 12, 1947, 
p. 214. U.S. delegation: D. S. B., Aug. 3, 1947, pp. 214-215. The confer- 
ence closed Aug. 13. U. N. W. B., Aug. 26, 1947, p. 270. 


4-September 15 U. N. Security Councit (Greek Question). Voted down (9-2) 


the Soviet resolution condemning the Greek Government for Balkan border 
troubles and calling for withdrawal of foreign military personnel from Greece. 
N. Y. T., Aug. 5, 1947, p. 15. U. 8. representative introduced Aug. 12 a 
resolution ordering Albania, Bulgaria and Yugoslavia ‘‘to cease and desist 
from rendering any further assistance or support in any form to the guer- 
rillas fighting against the Greek Government.’’ WN. Y. T., Aug. 13, 1947, p. 1. 
Text of resolution: p. 6; D. S. B., Aug. 24, 1947, pp. 362-364; U. N. Doe. 
8/486. On Aug. 19 Russia vetoed two attempts to order Greece, Albania, 
Bulgaria and Yugoslavia to try to settle their differences and to declare the 
last three were threatening peace by aiding Greek guerrillas. N. Y. T., Aug. 
20, 1947, p. 1. U. 8. representative’s letter of Sept. 11 to chairman of the 
Council suggested that the Security Council seek a recommendation from the 
Assembly. N. Y. T., Sept. 12, 1947, p. 11. Text: U. N. Doc. 8/550. Russia 
used the veto twice Sept. 15 to block the plan. The Council voted to drop the 
question from its agenda by 9-2 vote, with Russia and Poland abstaining, 
and directed the Secretary General to place records and documents before the 
General Assembly. WN. Y. T., Sept. 16, 1947, pp. 1, 4; U. N. W. B., Sept. 23, 
1947, p. 377. 


U. N. Economic CoMMISSION FOR ASIA AND THE Far East. Terms of refer- 


ence for the Commission, adopted at the 4th session of the U. N. Economic and 
Social Council, Mar. 28, 1947, were amended at its 5th session on Aug. 5. 
Text: U. N. Doc. E/CN.11/29. 


5-17 U. N. Economic anp SoctaL Counc. Decided that certain dependent areas 


could participate in the work of the Council as ‘‘associate members.’’ 
U. N. W. B., Aug. 12, 1947, p. 230. Voted Aug. 11 to establish an ad hoc 
Committee to study economic problems of Latin American countries. Text of 
resolution, with terms of reference: D. S. B., Oct. 19, 1947, p. 763; U. N. Doc. 
E/573, pp. 8-9. By a vote of 8-2, with 8 abstentions, voted not to undertake 
a world oil study. WN. Y. T., Aug. 13, 1947, p. 33. At final meeting which 
closed in the early hours of Aug. 17, the Council voted agreements with sev- 
eral international agencies. N. Y. T., Aug. 17, 1947, p. 35; Aug. 18, p. 6. 
Action taken on various subjects: U. N. W. B., Aug. 19, 1947, pp. 251-254; 
Aug. 26, pp. 287-290. Texts of resolutions adopted: U. N. Doc. E/573. Dis- 
position of agenda items and check-list of documents: U. N. Doc. E/INF/16. 
Text of report to the General Assembly for the period Oct. 3, 1946-Aug. 17, 
1947: U. N. Doc. A/382. Text of report on the session: D. S. B., Oct. 26, 
1947, pp. 812-819. 


5-September 10 U. N. Security Councin (Egyptian Question). Egyptian Prime 


Minister in a speech before the Council on Aug. 5 asked that it order termi- 
nation of British administration of Sudan and evacuation of British troops. 


22 
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British reply stated that the treaty authorizing the administration and station- 
ing of troops in the area expires in 1956. N. Y. T., Aug. 6, 1947, pp. 1, 3; 
London Times, Aug. 6, 1947, p. 4; U. N. W. B., Aug. 19, 1947, p. 239. On 
Sept. 10 no decision had been reached on the case which will remain on the 
agenda. N.Y. T., Sept. 11, 1947, p. 11; U. N. W. B., Sept. 23, 1947, p. 387. 


7-28 I. B. R. D.—Loans. On Aug. 7 the Bank signed an agreement with the Nether- 
lands providing for a loan of $195,000,000. WN. Y. T., Aug. 8, 1947, pp. 1, 6. 
Text: I. B. R. D. Loan No. 2 Ne. On the 22nd the Bank announced a 25-year 
loan of $40,000,000 to Denmark. WN. Y. T., Aug. 23, 1947, p. 5; U. N. W. B., 
Sept. 2, 1947, p. 294. Text of agreement: I. B. R. D. Loan No. 3 De. The 
Bank and Luxembourg signed agreement the 28th providing for a loan of 
$12,000,000. Text: I. B. R. D. Loan No. 4 Lu. 


11 U. N. SECRETARY GENERAL. Mr. Lie’s report to the General Assembly, cover- 
ing the year ended June 30, 1947, was made public. WN. Y. T., Aug. 12, 1947, 
p. 1: Text of Introduction p. 4. Text of report: U. N. Doc. A/315; G.A. 
(1I)0.R. Suppl. No. 1. 


11/October 9 U.N. Economic CoMMISSION FoR LATIN AMERICA. Ad hoc Committee 
to consider the establishment of an economic commission for Latin America 
was set up by the Economic and Social Council by resolution of Aug. 11, 1947. 
Text, including terms of reference: D. S. B., Oct. 19, 1947, p. 763; U. N. Doe. 
E/573, pp. 8-9. The ad hoc Committee held its first meeting at Lake Success | 
on Oct. 9. Elected Carlos E. Stolk of Venezuela as chairman. U. N. Doe. 
E/AC.21/SR.1. 


12-15 U. N.—Inpia. U.N. Assistant Secretary General for Legal Affairs ruled that 
Pakistan would be considered a new state and would have to apply for member- 
ship according to the usual procedure. The Dominion of India will continue as 
an original member and will be asked to issue new credentials to its representa- 
tive. N. Y. T., Aug. 13, 1947, p. 11. Dr. Padmanabha Pillai presented his 
credentials as the representative of Hindu India. WN. Y. T., Aug. 14, 1947, p. 
13. Pakistan applied for membership Aug. 15. N. Y. 7., Aug. 17, 1947, p. 36. 


18-27 U. N. PopvuLaTion CoMmMIssIon. Second session was held at Lake Success. 
N.Y. T., Aug. 19, 1947, p. 3; U. N. W. B., Aug. 26, 1947, p. 270. Text of its 
report to the Economic and Social Council: U. N. Doc. E/571. Disposition of 
agenda items and check list of documents: U. N. Doc. E/CN.9/12. 


18-October 1 U. N.—VeETOES. The 12th-14th vetoes were used by Russia in rejecting 
membership applications of Ireland, Portugal and Trans-Jordan. N. Y. T., 
Aug. 19, 1947, p. 1; U. N. W. B., Sept. 2, 1947, p. 308. 15th and 16th vetoes 
were used by Russia in connection with the Greek question. 17th and 18th 
vetoes blocked membership for Italy and Austria. France vetoed proposal to 
appoint an 11-nation commission on Indonesia. 20th veto was Russia’s on 
the Greek question. 21st and 22d vetoes were used by Russia against admit- 
ting Italy and Finland as members. N. Y. T., Aug. 20, 1947, pp. 1, 3; Aug. 
22, p. 1; Aug. 26, p. 1; Sept. 16, pp. 1, 4; Oct. 2, p. 13; U. N. W. B., Oct. 7, 
pp. 464-465. 


22 DiPpLoMATIC IMMUNITY. By Executive Order 9887 President Truman designated 
the Preparatory Commission of the International Refugee Organization and its 
successor, the International Refugee Organization, as eligible to enjoy privi- 
leges, exemptions and immunities conferred by the International Organiza- 
tions Immunities Act of Dec., 1945. D. S. B., Aug. 31, 1947, p. 438. 
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22/September 16 U. N. Batkan INVESTIGATING CoMMISSION. U. S. Department of 
State released two reports Aug. 22, summarizing results of the investigations 
by the U. N. Subsidiary Group concerning violations of the northern Greek 
frontier. D. S. B., Aug. 31, 1947, p. 427. Text: Department of State [Press 
Notice] Aug. 27, 1947, No. 689. Subsidiary Group was recalled Sept. 16 and 
will cease to exist. N. Y. T., Sept. 17,1947, p.6; U. N. W. B., Sept. 23, 1947, 
p. 385. 


22-October 30 TRADE AND EMPLOYMENT CONFERENCE. Approved Draft Charter for 
the International Trade Organization. Signed on Oct. 30 Final Act and 
General Agreement. U. N. W. B., Nov. 11, 1947, p. 633-634. List of signa- 
tories to Agreement: London Times, Nov. 18, 1947, p. 4. Analysis of Agree- 
ment: Dept. of State Commercial Policy Ser. No. 109. Belgium, Canada, Lux- 
embourg, Netherlands, United States and Great Britain signed a protocol of pro- 
visional application. France and Australia signed the protocol Nov. 13 at 
Lake Success. WN. Y. T., Nov. 14, 1947, p. 14. Texts of Final Act, General 
Agreement, Schedules of tariff concessions and Protocol of provisional appli- 
eation: U. N. Publication Sales No. 1947.11.10, v. 1-4. Texts, with Canadian 
schedules only: Canada Treaty Ser. 1947, Nos. 27 and 27A. Report of the 
second session of the Conference: U. N. Doc. E/PC/T/186. 


25-September 11 F.A.O. Third Conference opened at Geneva Aug. 25. Elected F. D. 
Wahlen of Switzerland as chairman. WN. Y. T., Aug. 26, 1947, p. 13; London 
Times, Aug. 26, 1947, p. 3. U.S. delegates: N. Y. T., Aug. 12, 1947, p. 4; 
D. S. B., Aug. 24, 1947, p. 370. Admitted El Salvador, Austria, Finland and 
Siam on Aug. 26 and Pakistan on Aug. 27. U.N. W. B., Sept. 2, 1947, p. 294 
and Sept. 9, p. 318. Burma was admitted Sept. 3. U. N. W. B., Sept. 16, 
1947, p. 342. At final session on Sept. 11 approved establishment of World 
Food Council composed of representatives of 18 countries, as an integral part 
of F. A. O. Renamed Sir John Boyd Orr as Director General and elected 
Viscount Bruce of Australia as Chairman of the Council. U. N. W. B., Sept. 
23, 1947, pp. 382-384. Summary of the Conference: F. A. O. Information 
Service Bulletin, Oct. 20, 1947; D. S. B., Nov. 30, 1947, pp. 1015-1021. 


28-September 4 U. N. StTatTisticaL COMMISSION. Second session was held at Lake 
Success. U. N. W. B., Sept. 9, 1947, p. 318 and Sept. 16, p. 341. Summary of 
recommendations: U. N. W. B., Sept. 23, 1947, pp. 400-401. Text of report: 
U. N. Doc, E/577. 


28-September 13 U.N. SociaL CoMMISSION. Second session was held at Lake Suc- 
cess. U. N. W. B., Sept. 9, 1947, p. 318. Members: p. 326. Summary of 
meeting: U. N. W. B., Sept. 23, 1947, pp. 377-378. Text of report: U. N. Doc. 
E/578. 


30-September 13 W.H.O. Fourth session of the Interim Commission of the World 
Health Organization was held at Geneva. U. N. W. B., Sept. 23, 1947, pp. 
402-403. Approved draft agreement on relations with the United Nations 
and voted to hold next session at Geneva, Jan. 22-Feb. 7, 1948. Text of 
agreement: U. N. Doc. A/348. Summary of work of the session: W. H. 0. 
Chronicle, 1947, Vol. 1, pp. 121-139. 


31 U. N. PAavestineE CoMMITTEE. Special Committee on Palestine adopted report 
recommending termination of the British mandate, partition into 2 independent 
states and permanent administration of the city of Jerusalem by the United 
Nations. A minority working group of Indian, Iranian and Yugoslav repre- 
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sentatives recommended an independent federal state. Australia abstained 
from voting. N. Y. T., Sept. 1, 1947, p. 1. Summary: p. 2; London Times, 
Sept. 1, 1947, p. 4; U. N. W. B., Sept. 9, 1947, pp. 327-333. Text, except an- 
nexes and appendix: N. Y. T., Sept. 9, 1947, pp. 33-40. Full text of report: 
U. N. Doc. A/364 and Adds.; G. A. (II) O. R. Suppl. No. 11. Text of pref- 
ace, introduction and recommendations: D. S. B., Sept. 21, 1947, pp. 546-561. 


September, 1947 
1-October 20 U.N. Indonesian Committee. Announcement was made Sept. 1 that 


5 U. 


the Netherlands had nominated Belgium to the 3-nation committee [authorized 
by the Security Council resolution of Aug. 25]. N. Y. T., Sept. 2, 1947, p. 
10; U. N. W. B., Sept. 16, 1947, p. 341. Australia was nominated by the Indo- 
nesian Republic on Sept. 6. WN. Y. T., Sept. 7, 1947, p. 45. Announcement 
was made the 18th of U. S. acceptance of invitation to become the third mem- 
ber. N. Y. T., Sept. 19, 1947, p. 17; London Times, Sept. 20, 1947, p. 4; 
U. N. W. B., Sept. 30, 1947, p. 409. Frank P. Graham was appointed U. 8. 
member. N. Y. T., Oct. 2, 1947, p. 10; D. S. B., Oct. 12, 1947, p. 731. The 
Committee held informal meeting at Lake Success on Oct. 8, and agreed to 
hold its first formal meeting in Sydney and to proceed there immediately. 
U. N. W. B., Oct. 21, 1947, p. 510. First formal meeting was held Oct. 20 
at Lapstone, near Sydney. London Times, Oct. 21, 1947, p. 3; U. N. W. B., 
Nov. 4, 1947, p. 599. Agreed that the position of chairman should rotate 
weekly, starting with the Australian member. U. N. W. B., Oct. 28, 1947, p. 
546. 


N. Security Counciz. Submitted to the General Assembly its 193-page re- 
port covering 12 months’ activities through July 15. WN. Y. T., Sept. 6, 1947, 
p. 9. Text: U. N. Doc. A/366. 


11 U. N. Atomic ENERGY CoMMISSION. Approved its second report. N. Y. T., 


11-17 I. 


11-17 I. 


Sept. 12, 1947, p.2; U. N. W. B., Sept. 23, 1947, p. 377. Text of report: U. N. 
Docs. AEC/26 and S/557; Dept. of State, United States—United Nations Re- 
port Ser. No. 11. Summary: U. N. W. B., Sept. 23, 1947, pp. 405-408. 


B. R. D. Second annual meeting of the governors of the Bank was held in 
London. N. Y. T., Sept. 12, 1947, p. 1; London Times, Sept. 18, 1947, p. 4. 
Approved Finnish application for membership and accepted an agreement de- 
fining the Bank’s relationship with the United Nations. London Times, Sept. 
17, 1947, p.4; N. Y. T., Sept. 17, 1947, p. 6. Text of Agreement: U. N. Does. 
A/349 and E/573, pp. 76-81. 


M. F. Second annual meeting of the governors of the Fund was held in 
London. N. Y. T., Sept. 12, 1947, p. 1; London Times, Sept. 18, 1947, p. 4. 
Short report on the meeting: C. I. E. D., Sept. 8/21, 1947, pp. 555-556. 


16—-October 31 U.N. GENERAL ASSEMBLY. Opened second session Sept. 16 and elected 


Oswaldo Aranha of Brazil as chairman. N. T. T., Sept. 17, 1947, p. 1; Lon- 
don Times, Sept. 17, 1947, p. 4; U. N. W. B., Sept. 23, 1947, p. 377. List 
of delegations: U. N. Publication Sales No. 1947.1.21 and corrigendum. 
U. 8. delegation: D. S. B., Sept. 21, 1947, pp. 544-545. Agenda as adopted: 
G.A. (II)J., Sept. 26, 1947, pp. 4-9. Documentation of agenda: U. N. Doe. 
A/INF/10. In address on Sept. 17 Secretary of State Marshall proposed 
partial elimination of the veto and the creation of a standing committee to 
‘‘consider situations and disputes impairing friendly relations.’’ Text: 
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N. Y. T., Sept. 18, 1947, p. 3; Dept. of State United States-United Nations 
Information Ser. No. 24. Greece appealed on Sept. 19 to the Assembly 
for urgent action to block neighboring countries’ efforts to set up a Com- 
munist dictatorship in Athens. N. Y. 7., Sept. 20, 1947, p. 4. Established 
Sept. 23 an ad hoc committee of all members to deal with the Palestine 
Committee’s partition recommendations. U. N. W. B., Sept. 30, 1947, p. 428; 
N. Y. T., Sept. 24, 1947, p. 5. Elected Canada and Argentina to the Se- 
curity Council on Sept. 30. WN. Y. T7., Oct. 1, 1947, p. 1. Pakistan’s and 
Yemen’s delegations were seated as the 56th and 57th members. pp. 5, 9; 
U. N. W. B., Oct. 7, 1947, p. 447. Elected on Oct. 1 Brazil, United King- 
dom, Denmark, Soviet Russia, Australia and Poland to the Economic and 
Social Council, the terms to begin Jan., 1948. U.N. W. B., Oct. 7, 1947, p. 452. 
Approved design for flag on Oct. 20. WN. Y. T., Oct. 21, 1947, p. 13. Approved 
Oct. 21 the establishment of a Balkan commission to watch against violations of 
Greek independence by its neighbors. N. Y. T., Oct. 22, 1947, pp. 1, 8; 
U.N. W. B., Oct. 28, 1947, p. 547. Text of resolution: D. 8. B., Oct. 26, 1947, 
pp. 823-824; U. N. Doc. A/409 and Corr. 1. Alan G. Kirk was appointed U. 8. 
member. D. S. B., Nov. 16, 1947, p. 949. Approved transfer to the United 
Nations of the functions and powers of the League of Nations under in- 
ternational conventions on traffic in women, children and obscene publica- 
tions. U. N. W. B., Oct. 28, 1947, p. 558. Text of resolution: U. N. Doc. 
A/412. Defeated on Oct. 31 the Yugoslav resolution calling for extradition 
of all persons accused of being war criminals and traitors to the countries 
in which the crimes were committed. Approved a British substitute calling 
on countries demanding surrender of alleged criminals to furnish evidence 
to establish a prima facie case of guilt. U. N. W. B., Nov. 11, 1947, pp. 
624-626. Text of resolution: U. N. Doc. A/425, p. 3; N. Y. T., Nov. 1, 
1947, p. 4. Designated Oct. 24 as United Nations Day. N. Y. T., Nov. 1, 
1947, p.6. Text of resolution: U. N. Doc. A/413. Approved United Nations- 
United States headquarters agreement. Text: U. N. Doc. A/427; pp. 9-18. 
Approved Italy’s application for membership in the International Civil Aviation 
Organization on Oct. 31. N.Y. T., Nov. 2, 1947, p. 59; U. N. W. B., Nov. 11, 
1947, p. 632. 


17 U. N. SPECIALIZED OR AFFILIATED AGENCIES. Lists of member nations of the 
agencies were issued. Text: U. N. Press Release EC/258. 


18 U. N. R. R. A. Director General L. W. Rooks announced transfer of funds 
to four international organizations, as follows: $1,500,000 to World Health 
Organization; $5,000,000 to International Children’s Emergency Fund; 
$1,000,000 to International Refugee Organization and $500,000 to Food and 
Agriculture Organization. N. Y. T., Sept. 19, 1947, p. 13; U. N. W. B., Sept. 
30, 1947, p. 410. 


24 U. N. Mission To Samoa. U.N. Mission to Western Samoa sent report to the 
Trusteeship Council. Text: U. N. Doc. T/46 and Add. 1. Summary: 
U. N. W. B., Oct. 21, 1947, pp. 542-543. 


26—October 22 U.N. GENERAL ASSEMBLY (Palestine). Speaking at a meeting of the 
U. N. General Assembly’s ad hoc Committee on Palestine the British Colonial 
Secretary announced his country’s decision to lay down its mandate. Text of 
statement: N. Y. T., Sept. 27, 1947, p. 2; London Times, Sept. 27, 1947, p. 4; 
British Information Services [Press Release] G. 502. Text of Arab spokes- 
man’s statement of Sept. 29 rejecting partition proposal of the Special Com- 
mittee on Palestine: N. Y. T., Sept. 30, 1947, pp. 14, 15. The Chairman of 
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the American section of the Jewish Agency for Palestine told the Committee 
Oct. 2 that the Agency accepted reluctantly the partition plan. WN. Y. T., Oct. 
3, 1947, p. 1. Text of statement: p. 20. Summary: London Times, Oct. 3, 
1947, p. 4. Text of U. S. statement favoring partition: N. Y. T., Oct. 12, 
1947, p. 64; D. S. B., Oct. 19, 1947, pp. 761-762. On Oct. 13 the Russian rep- 
resentative announced his country’s support in principle of partition plan. 
London Times, Oct. 14, 1947, p. 4; N. Y. T., Oct. 14, 1947, p. 1. Text: p. 3. 
Final Jewish and Arab appeals were presented Oct. 18. Text of Jewish state- 
ment and excerpts from Arab address: N. Y. T., Oct. 19, 1947, pp. 26, 27. The 
Committee decided Oct. 22 to set up 2 subcommittees to study the proposals for 
partition and for a unitary state. U. N. W. B., Oct. 28, 1947, p. 562; 
N. Y. T., Oct. 23, 1947, p. 7. 


October, 1947 

7 U. N.—San Marino. San Marino’s application for membership was rejected 
by the United Nations Secretariat because the form of application was in- 
correct. N. Y. T., Oct. 8, 1947, p. 14. 


7-8 I.C. E. F. At meetings of the Executive Board of the International Children’s 
Emergency Fund it was decided to move headquarters to New “York. 
U. N. W. B., Oct. 21, 1947, p. 510. Text of report to the 6th session of the 
U. N. Economic and Social Council: U. N. Doc. E/590. 


21 U. N.—Fuaa. The newly adopted flag was raised for the first time. The de- 
sign consists of the world in white on a light blue background. Picture: 
N. Y. T., Oct. 22, 1947, p. 9. 


21-November 1 I. R. O. Fourth part of 1st session of the Preparatory Commission 
met at Geneva. U.N. W. B., Oct. 28, 1947, p. 546. Adopted a budget totaling 
$155,645,000. London Times, Nov. 3, 1947, p. 3. Session ended Nov. 1. 
U. N. W. B., Nov. 11, 1947, p. 614; N. Y. T., Oct. 25, 1947, p. 2. Text of 
report of the meeting: I. R. O. Doc. PREP/154/Rev. 1. Article: D. 8S. B., Jan. 
4, 1948, pp. 21-22. 


27-November 8 LaBor CONFERENCE. Preparatory Asian regional conference of the 
I. L. O. opened Oct. 27 at New Delhi with delegates present from 20 countries. 
N. Y. T., Oct. 28, 1947, p. 2. Main points on the agenda: London Times, 
Oct. 28, 1947, p. 3. U.S. observers: D. S. B., Nov. 9, 1947, p. 901. The 
conference adopted a resolution demanding ‘‘recognition of the principle 
of freedom of association.’’ Session closed Nov. 8. NWN. Y. T., Nov. 9, 1947, 
p. 7. List of other resolutions adopted: U. N. W. B., Nov. 18, 1947, p. 650. 


27-November 11 I. E. F. C. International Emergency Food Council opened 5th ses- 
sion in Washington with 35 delegates present. N. Y. T., Oct. 28, 1947, p. 1. 
Abstract of Secretary General’s report: p. 12. At final meeting the Council 
voted its dissolution with its functions to be absorbed by an F. A. O. Com- 
mittee. WN. Y. T., Nov. 12, 1947, p. 9. Text of resolution of transfer: Press 
Release IEFC 62. 


31 =. C. A. O—Iraty. Italy’s membership application was approved by the U. N. 
General Assembly. WN. Y. T., Nov. 2, 1947, p. 59; U. N. W. B., Nov. 11, 1947, 
p. 613. 


1 U.N. Security Council. Membership applications of Bulgaria, Hungary, and 
Rumania failed to receive necessary majority, those of Finland and Italy 
vetoed by Russia. U.N. W. B., Oct. 14, 1947, p. 474. 
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MULTIPARTITE CONVENTIONS 


AVIATION CONVENTION. [ICAO Constitution]. Chicago, Dec. 7, 1944. 
Ratification : 
Haiti. ICAO Monthly Bulletin, Oct., 1947, p. 2. 
Ratification deposited: 
Colombia. Oct. 31, 1947. U.N. Press Release ICAO 40. 
El Salvador. June 11, 1947. ICAO Monthly Bulletin, Aug. 1947, p. 1. 


AVIATION CONVENTION. [I. C. A. O. Constitution]. Chicago, Dec. 7, 1944. Protocol of 
Amendment. Montreal, May 27, 1947. 
Text: Cong. Rec. (daily) July 11, 1947, p. 8865; D. S. B., July 27, 1947, p. 177. 


COMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Denunciation: 
United States (effective Nov. 29, 1947). D. S. B., Sept. 21, 1947, p. 599; U. S. 
Aviation Reports, June, 1947, p. 264. 


Foop AND AGRICULTURAL ORGANIZATION. Constitution. Quebec, Oct. 16, 1945. 
Ratification announced: 
El Salvador. N.Y. T., Aug. 26, 1947, p. 13; F. A. O. Information Service Bulletin, 
Aug. 22, 1947, p. 2. 


HEALTH ORGANIZATION. Constitution, New York, July 22, 1946. 
Countries which have approved, in addition to those listed hitherto: 
Ethiopia, Haiti, Saudi Arabia, Sweden, Turkey. U. N. Press Release H/136. 
Ratifications announced : 
Iraq and Siam. Sept. 29,1947. N.Y. T., Sept. 30, 1947, p. 8; U. N. W. B., Oct. 7, 
1947, p. 442. 
South Africa. Aug. 7, 1947. U. N. W. B., Aug. 19, 1947, p. 238. 
Sweden. Sept. 6, 1947. U.N. Press Release H/122; U. N. W. B., Sept. 16, 1947, 
p. 342. 
Ratification deposited: 
Norway. Aug. 18, 1947. U. N. W. B., Aug. 26, 1947, p. 270. 
Status as of Sept. 15, 1947: W. H. O. Chronicle, 1947, Vol. 1, p. 116. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Text (English): D. S. B., Sept. 21, 1947, pp. 565-567; N. Y. T., Aug. 31, 1947, p. 26; 
P. A. U. Congress and Conference Ser. No. 53; Cong. Rec. (daily) Dec. 4, 1947, 
pp. 11134-11136. 
Text (Spanish): P. A. U. Serie sobre Congresos y Conferencias No. 52. 
Text (Portuguese): Conference Diario das Sessoes, No. 16, pp. 182-185. 


INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT. Washington, Dee. 27, 
1945. 
Signature: 
Australia. Aug. 5, 1947. U. N. W. B., Aug. 12, 1947, p. 214; D. S. B., Aug. 17, 
1947, p. 328. 


INTERNATIONAL MONETARY FunD. Washington, Dec. 27, 1945. 


Signature: 
Australia. Aug. 5, 1947. U. N. W. B., Aug. 12, 1947, p. 214; D. S. B., Aug. 17, 
1947, p. 328. 


Drugs. Lake Success, Dec. 11, 1946. 
Ratification : 
United States. July 15, 1947. 
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Ratification deposited: 
United States. Aug. 12, 1947. 
Promulgation: 
United States. Oct. 14, 1947. D.S. B., Oct. 26, 1947, p. 825. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. Protocol of Amendment. Lake 
Success, Nov. 12, 1947. 
Signatures (17) limited to original signatories of the convention. U. N. W. B., Nov. 
25, 1947, p. 682; N. Y. T., Nov. 13, 1947, p. 12. 


PEACE TREATY (Bulgarian). Paris, Feb. 10, 1947. 
Promulgation: 
United States. Sept. 25, 1947. D. S. B., Oct. 19, 1947, p. 771. 
Ratifications deposited (at Moscow) : 
Great Britain, Soviet Russia, United States. Sept. 15, 1947. WN. Y. 7., Sept. 16, 
1947, p. 10; London Times, Sept. 16, 1947, p. 4; D. S. B., Oct. 19, 1947, p. 771. 
Signature: 
Greece. Oct. 22, 1947. London Times, Oct. 23, 1947, p. 4. 
Came into force Sept. 15, 1947. D. S. B., Oct. 19, 1947, p. 771. 


PEACE TREATY (Finnish). Paris, Feb. 10, 1947. 
Ratifications deposited (at Moscow) : 
Great Britain and Soviet Russia. Sept. 15, 1947. WN. Y. T., Sept. 16, 1947, p. 10; 
London Times, Sept. 16, 1947, p. 4. 


PEACE TREATY (Hungarian). Paris, Feb. 10, 1947. 

Promulgation: 
United States. Sept. 25, 1947. D. S. B., Oct. 19, 1947, p. 771. 

Ratification : 
Greece. Oct. 28, 1947. D. S. B., Nov. 30, 1947, p. 1058. 

Ratifications deposited (at Moscow) : 
Great Britain, Soviet Russia and United States. Sept. 15, 1947. D. S. B., Oct. 

19, 1947, p. 771; N. Y. T., Sept. 16, 1947, p. 10; London Times, Sept. 16, 1947, 


p. 4. 
Came into force, Sept. 15, 1947. D. S. B., Oct. 19, 1947, p. 771. 


PEACE TREATY (Italian). Paris, Feb. 10, 1947. 
Promulgation: 
United States. Sept. 25, 1947. D. S. B., Oct. 19, 1947, p. 771. 
Ratifications: 
Greece. Oct. 28, 1947. D. S. B., Nov. 30, 1947, p. 1058. 
Italy. Sept. 6, 1947. N.Y. T., Sept. 7, 1947, p. 28; London Times, Sept. 8, 1947, 
p. 3. 
Ratifications deposited (at Paris) : 
France, Great Britain, Soviet Russia and United States. Sept. 15, 1947. N.Y. T., 
Sept. 16, 1947, p. 10; London Times, Sept. 16, 1947, p. 4; D. S. B., Oct. 19, 1947, 
p- 771. 
Came into force Sept. 15, 1947. D. S. B., Oct. 19, 1947, p. 771. 


PEACE TREATY (Rumanian). Paris, Feb. 10, 1947. 
Promulgation: 
United States. Sept. 25, 1947. D. S. B., Oct. 19, 1947, p. 771. 
Ratifications deposited (at Moscow) : 
Great Britain, Soviet Russia and United States. Sept. 15, 1947. N. Y. T., Sept. 
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16, 1947, p. 10; London Times, Sept. 16, 1947, p. 4; D. S. B., Oct. 19, 1947, p. 
771. 
Came into force Sept. 15, 1947. D. 8. B., Oct. 19, 1947, p. 771. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. 
Ratification deposited: 
Norway. Aug. 18, 1947. U. N. W. B., Aug. 26, 1947, p. 270. 


PuBLic HEALTH OFFICE. Protocol. New York, July 22, 1946. 
Ratification deposited. 
Norway. Aug. 18, 1947. U. N. W. B., Aug. 26, 1947, p. 270. 


RaDIO REGULATIONS AGREEMENT. Atlantic City, Oct. 2, 1947. 
Signed by 78 nations. WN. Y. T., Oct. 3, 1947, p. 50. 


REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 
Ratifications. 
Canada. Aug. 7, 1947. U. N. W. B., Aug. 19, 1947, p. 238. 
Dominican Republic. U. N. W. B., Nov. 4, 1947, p. 578. 
Guatemala. Aug. 12, 1947. U. N. W. B., Aug. 19, 1947, p. 238. 
Ratification deposited: 
Norway. Aug. 18, 1947. U.N. W. B., Aug. 26, 1947, p. 270. 


TELECOMMUNICATIONS CONVENTION. Atlantic City, Oct. 2, 1947. 
Signed by 78 nations. N.Y. T., Oct. 3, 1947, p. 50. 


TRADE AND TaRIFF. General Agreement. Geneva, Oct. 30, 1947. 
Signatures: 23 nations. 
Text: U. N. Publication Sales No. 1947.11.10. 


TRADE AND TARIFF. Protocol. Geneva, Oct. 30, 1947. 
Signatures: 
Belgium, Canada, Luxembourg, United States, Netherlands and Great Britain. 
N. Y. T., Oct. 31, 1947, p. 10. 
Text: U. N. Publication Sales No. 1947.11.10, v. 4. 


U. N. E. 8. C. O. Constitution. London, Nov. 16, 1945. 
Ratification deposited: 
Cuba. Sept. 25, 1947. N.Y. T., Sept. 26, 1947, p. 12. 


UniTeD NATIONS CHARTER. San Francisco, June 26, 1945. 


Signatures: 
Pakistan and Yemen. Sept. 30, 1947. U. N. W. B., Oct. 7, 1947, p. 447. 


WuHaLinG. Supplementary Protocol. London, Nov. 26, 1945. 
Promulgation: 
United States. Aug. 18, 1947. D. S. B., Sept. 14, 1947, p. 526. 


Wuatina. Supplementary Protocol. London, March 3, 1947. 
Ratification: 
United States. July 18, 1947. 
Ratification deposited: 
United States. Aug. 1, 1947. 
Promulgation: 
United States. Aug. 18, 1947. D. S. B., Sept. 14, 1947, p. 526. 
Text: T. I. A. 8S. 1634. 
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Waitt Stave TraDe. Geneva, Sept. 30, 1921, and Oct. 11, 1933. Protocol of Amend- 
ment. Lake Success, Nov. 12, 1947. 
Signed by 17 nations, the signatories being limited to nations which signed the 
earlier conventions. U. N. W. B., Nov. 25, 1947, p. 682; N. Y. T., Nov. 13, 1947, 
p. 12. 
DorotHy R. Dart 
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JUDICIAL DECISIONS 


RECENT AMERICAN JUDICIAL DECISIONS INVOLVING INTERNATIONAL LAW* 
By W. BisuHop, JR. 
Of the Board of Editors 


It is hoped that this will serve as a brief introduction to the plans of the 
JOURNAL to deal more adequately with judicial decisions involving inter- 
national law. Although the JourNau has long carried the texts of a few 
judicial decisions, the Board of Editors has decided to establish a new 
department of judicial decisions which would, by means of digests and 
brief reviews, allow a far wider coverage of current cases then in the past. 
The most important decisions will still be printed in full. Comments upon 
judicial decisions will continue to be in the form of editorials or current 
notes, entirely distinct from the new department of judicial decisions. In 
this department the JourNat will endeavor to cover as completely as 
practicable American cases and cases decided by international tribunals, 
and to include such decisions of foreign courts as may be available. The 
assistance of members of the Society in bringing international law cases to 
the attention of the JouRNAL, especially those from tribunals other than the 
United States Supreme Court and the lower federal courts, will be most 
helpful and greatly appreciated—indeed, it will be indispensable. 

The digest system, used by American lawyers as a guide through the 
multitude of American cases in the court reports, does not furnish a very 
satisfactory means for finding even the decisions in this country on inter- 
national law points. It is hoped that, with the codperation of the members 
of the American Society, it may be possible for the new department in the 
JOURNAL to be useful to the lawyer, the scholar, the Government worker, 
and to all persons interested in keeping informed of current development 
in international law. It is believed that as this new department is de- 
veloped, it may come to serve a twofold purpose—bringing to the at- 
tention of the practicing lawyer decisions of our courts and of the courts 
of other countries which may be useful to him in dealing with questions 
involving international law, and also bringing to the notice of the general 
public the great number of cases turning upon such international law ques- 
tions as treaty interpretation or nationality, some of which affect the lives 
of many among us, thereby pointing up the fact that international law is 
a matter of immediate practical concern and not an esoteric mystery of 
interest only to a few statesmen and scholars. 


* Paper presented at New York regional meeting of American Society of Inter- 
national Law, November 8, 1947. 
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One of the important tasks in the field of international law at the present 
time is to make the source-materials of international law more widely and 
more readily accessible. Digests and reports of judicial decisions, like 
other sources of international law, are the indispensable raw material for 
scholarly endeavors, and perhaps some day for eventual codification. The 
very important customary side of international law has, like the common law, 
developed largely from case to case. Decisions of the courts, national as 
well as international, play an important part in this development of cus- 
tomary international law and the enunciation of its rules. Judicial deci- 
sions are listed by Article 38 of the Statute of the International Court of 
Justice as a ‘‘subsidiary means for the determination of rules’’ of inter- 
national law;' of considerably more importance is their value as evidence 
of customary international law.? Judicial decisions help to form inter- 
national custom, and they show what the courts have determined to be in- 
ternational custom accepted as law. Judicial decisions will usually merit 
greater weight than pronouncements by writers, inasmuch as such deci- 
sions are normally rendered with respect to an actual set of facts, after 
full argument on both sides, and with a feeling of judicial responsibility 
due to the realization that resolution of a real and immediate controversy 
depends upon the decision.’ 

A brief resumé of some of the recent cases decided by courts in this 
country may give some picture of the type of decisions involving inter- 
national law which are to be covered in the JOURNAL’s new department. 
Limitations of time prevent an attempt to deal herein with foreign cases. 

The July issue of the JourRNAL carried the Ranollo case,* holding the 
chauffeur of the Secretary-General of the United Nations not immune from 
prosecution for speeding although the Secretary-General was in the car; 
and New York Life Insurance Co. v. Bennion,® holding for purposes of an 
insurance policy that the death of the captain of a battleship at the time 
of the attack on Pearl Harbor was during ‘‘war,’’ despite the absence of 
any prior declaration of war. 

Notable among the recent decisions is Clark v. Allen,® in which the 
United States Supreme Court was confronted with the question whether 
the Alien Property Custodian (and his successor), or certain California 
heirs, took real and personal property in California left to German na- 
tionals by a California resident who died during the war. California 
statutes provided that aliens could not inherit such property unless their 

1 Statute of the International Court of Justice, Art. 38, paragraph 1(d). 

2 See Lauterpacht, ‘‘ Decisions of Municipal Courts as a Source of International Law,’’ 
1929 British Year Book of International Law 65. 

See J. F. Williams, Aspects of Modern International Law (1939), pp. 52-56. 

4 Westchester County v. Ranollo, City Court of New Rochelle, Nov. 8, 1946; 67 N. Y. 
Supp. (2d) 31, 41 this JourNaL 690. 


5158 F. 2d 260, 41 this Journat 680; C.C.A. 10th, Nov. 6, 1946. 
6331 U. 8. 503, June 9, 1947. 
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country gave reciprocity to Americans. The A.P.C.’s rights depended on 
those of the German heirs. The A.P.C. claimed that the bequests to the 
German heirs were good, under the treaty of friendship, commerce and 
consular rights between the United States and Germany, signed Dec. 
8, 1923.7 The Court upheld the Germans’ right to inherit the real prop- 
erty under the treaty provision, which it regarded as having remained in 
force despite the war. On this the Court followed Techt v. Hughes,® to the 
effect that treaty provisions not incompatible with a state of war are not 
suspended or terminated by the outbreak of war. A 1945 communication 
from the Department of State took this position, reversing Lansing’s stand 
in 1918.° The Court rejected the argument that Germany had ceased to 
exist as an independent state since the unconditional surrender. With 
respect to the personal property, however, the treaty was construed to give 
no rights unless the deceased was a German national. 

Although United States v. California,’ holding that the United States 
rather than California had title to ‘‘tidelands’’ within the three-mile belt 
off the California coast, involved a question of federal versus state’s rights, 
the Supreme Court opinion contains a long discussion of the history and 
nature of authority over territorial waters. 

In Bergman v. De Sieyes,** a United States district court in New York 
held the French Minister to Bolivia immune from a civil suit brought 
against him in New York while awaiting transportation to Bolivia; there 
is an interesting discussion of the immunities of diplomats while in third 
states. In the Chapman case * the United States Tax Court held recently 
that a League of Nations official working in Princeton during the war 
years was not entitled to exemption from United States income tax (prior 
to the International Organizations Immunities Act),!* though alien em- 
ployees of foreign governments were specifically exempted.‘* The Court 
rejected his contention that a League employee was merely the employee 
of each of the 45 member governments, and therefore a foreign govern- 
ment employee. 

In the Steinvorth case, the Circuit Court of Appeals in New York 
released on habeas corpus a person interned as an enemy alien. He was 
born in Costa Rica of German parents and thus started life with dual 
nationality, was taken to Germany, served in the German army during the 

7 Article IV; 44 Stat. 2132. 

8 229 N. Y. 222, 128 N.E. 185 (1920); cert. den. 254 U. S. 643 (1920). 

®See 1918 For. Rel. Supp. 2, p. 309. 

1067 8. Ct. 1658; June 23, 1947. 

1171 F. Supp. 334; S.D.N.Y. Dee. 30, 1946. 

12 John Henry Chapman v. Commissioner of Internal Revenue, 9 T. C. No. 87, Oct. 9, 
1947. 

18 59 Stat. 669; discussed by Lawrence Preuss in 40 this JoURNAL 332. 

14 Internal Revenue Code, section 116(h). 

15 U.S. ex rel. Steinvorth v. Watkins, 159 F. 2d 50; C.C.A. 2d, Jan. 15, 1947. 
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First World War, returned to Costa Rica, and acquired Costa Rican 
citizenship under circumstances resulting in his loss of German nationality. 
In September, 1944 he was deprived of Costa Rican citizenship and arrested 
by Costa Rican authorities, and thereafter was brought to the United 
States for detention as an enemy alien. The Court held that though the 
validity of the Costa Rican action could not be attacked in our courts, 
cancellation of Costa Rican citizenship did not restore his German citizen- 
ship ; since he was not a German citizen, there was no legal basis for hold- 
ing him in custody. 

In three recent cases involving the validity of covenants against the 
sale of land to, or its occupancy by, persons of certain races, it was argued 
that such discrimination was invalid, at least in part because it was con- 
trary to the principles of the United Nations Charter. The Ontario Court 
upheld this contention, regarding the Charter as one element establishing 
Ontario public policy..° The Supreme Court of Michigan,’’ and the 
Supreme Court of New York, Queens Special Term,'* held the United 
Nations Charter inapplicable, the latter Court pointing out that the Char- 
ter itself specified that it did not authorize the United Nations to ‘‘intervene 
in matters which are essentially within the domestic jurisdiction of any 
state.’’ 2° 

Recently the Special Term for New York County held that an Estonian 
company whose stockholders had escaped to Sweden was entitled to with- 
draw from a New York bank a deposit made by the company in early 
1940, despite an attempt by the unrecognized Estonian Soviet Socialist 
Republic to nationalize the company and to seize its property even in New 
York.”° 

A Circuit Court of Appeals in Texas has held that the provision in the 
Treaty of Guadelupe Hidalgo, recognizing the title of the United States to 
territory north of the Rio Grande, to the effect that ‘‘property of every 
kind . . . belonging to Mexicans . . . shall be inviolably respected,’’ 
did not prevent the operation of the ordinary Texas laws as to loss or 
acquisition of title to real property by adverse possession.** The Court 
discussed the interpretation of treaties, the extent of treaty-making power, 
and the principle of inviolability of private property rights in case of state 
succession. 

The New Jersey courts have held that even if the Consular Convention 
of 1878 with Italy was not in force during the war, yet an Italian consul 

16 Re Drummond Wren [1945] 4 D.L.R. 674; Ontario High Court, Oct. 31, 1945. 

17 Sipes v. McGhee, 316 Mich. 614; Jan. 7, 1947. 

18 Kemp v. Rubin, 69 N. Y. Supp. (2d) 680; Feb. 11, 1947. 

19 Art. 2, paragraph 7. 

20 A/S Merilaid ¢ Co. v. Chase National Bank, 71 N. Y. Supp. (2d) 377; Special 
Term, New York County, Part IV, May 16, 1947. 


21 Amaya et al. v. Stanolind Oil and Gas Co., 158 F. 2d 554; C.C.A. 5th, Dee. 27, 
1946, reh. den. January 21, 1947. 
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was entitled, under principles of international law, to represent his fellow- 
countrymen in the New Jersey Court of Chancery.?? In Swiss Confedera- 
tion v. United States,”* the United States Court of Claims held the Swiss 
Government entitled to sue the United States Government for compensa- 
tion for certain toluol owned by the Swiss Government and requisitioned 
by the United States in 1941. The District Court for Puerto Rico held 
the United States Government and its naval personnel entitled to salvage 
against the German vessel Odenwald, which was brought to Puerto Rico by 
our Neutrality Patrol after its crew tried to scuttle it in mid-Atlantic on 
November 6, 1941; the Court referred to the wrongful display of the 
American flag by the German ship when hailed by the United States patrol 
vessel, and stated that the master of the Odenwald had no right to sink his 
own ship in violation of the rights of Swiss mortgagees and unknown 
cargo-owners.”* 

The reports contain many decisions involving nationality questions, and 
the exclusion or deportation of aliens. Some of these raise questions of 
international law; more often they concern primarily our administrative 
procedures or statutory interpretation. In one of the more outstanding 
nationality cases, the Court held than a man born in Massachusetts of a 
Portuguese father and Brazilian mother, taken to Portugal at the age of 
12, drafted by the Portugese army when 21, who served in that army under 
protest, and who came to the United States as a stowaway in an Army 
plane, had not lost his American citizenship and therefore could not be 
deported as a stowaway.** The Court recognized that he had dual na- 
tionality, but held that foreign military service which was not voluntary 
did not expatriate him. Likewise, an American girl who, in order to marry 
an Italian consul in this country, signed a document in Italian containing 
an oath of allegiance to Italy, and who after her marriage had to go to 
Italy with her husband in 1941 when Italian consular offices in the United 
States were ordered closed, was held not to have expatriated herself.** 
A federal court in New Jersey found that an applicant for naturalization 
did not lack good moral character, because he had entered into a second 
marriage in that state in reliance upon a Mexican divorce which was 
regarded as void in New Jersey.”” A Spanish national was denied Ameri- 
ean citizenship since he had claimed exemption from the draft here as a 
neutral alien, even though he had soon thereafter applied for voluntary 
induction and had undergone a serious operation in an effort to meet the 
Army physical requirements.”® 

22 Zolezzi v. Tarantola, 138 N. J. Eq. 579; Nov. 6, 1946. 

2370 F. Supp. 235; Mar. 3, 1947. 

24 The Omaha, 71 F. Supp. 314; D.C.P.R., Apr. 30, 1947. 

25 Dos Reis ex rel. Camara v. Nicolls, 161 F. 2d 860; C.C.A. 1st, April 2, 1947. 

26 Savorgnan v. United States, 73 F. Supp. 109; W. D. Wisc., Sept. 10, 1947. 


27 Petition of Smith, 71 F. Supp. 968; D.N.J., April 30, 1947. 
28 In re Martinez, 73 F. Supp. 101; W. D. Pa., July 23, 1947. 
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Among the recent deportation cases of interest is a holding that the 
Federal Administrative Procedure Act of 1946 does not give a right to 
judicial determination of a question of law in deportation proceedings; *° 
and a decision that a Norwegian follower of Quisling, who was seized by 
the U. S. Coast Guard in Greenland in September, 1941 and brought to this 
country, could not be deported to Norway, where he was wanted for war 
crimes trials as a witness and defendant.*° A person born in Lorraine 
in 1894 was held not a ‘‘native’’ of Germany, and therefore not liable to 
constraint as an enemy alien; ** while a man born in Danzig in 1914, who 
entered the United States on a Danzig passport in 1936, was held an enemy 
alien because he had elected to be treated as German in accordance with 
a German decree of 1939, even though the United States never recognized 
the German annexation of Danzig in 1939.*? 

A number of cases were concerned with the Trading with the Enemy 
Act and the powers and functions of the Alien Property Custodian. When 
a girl resident in Hawaii, who was both an American citizen and a Japanese 
national, sought to recover property held by the A.P.C., it was held that 
although ‘‘for most purposes while in the United States a dual citizen 
will be regarded as a United States citizen only,’’ yet under the Trading 
with the Enemy Act the important thing was to establish that she was not 
an enemy national; as she failed in this, the Custodian retained the prop- 
erty.** A conviction was upheld where an American citizen in the United 
States communicated during the war, indirectly by way of Spain, with his 
wife, an American citizen in Germany, without obtaining Presidential 
permission; under the territorial test laid down in the Act she was an 
‘fenemy alien’’ for this purpose.** 

Perhaps the foregoing review of some of the recent American decisions 
will indicate the variety of international law points involved in cases cur- 
rently coming before the courts of this country. International lawyers 
in the United States, however, should also have access to cases of this same 
sort which are arising before the national courts of other countries, as 
well as in international tribunals. For this purpose, almost our only tool 
is the Annual Digest and Reports of Public International Law Cases, 
edited by Professor Lauterpacht of Cambridge.** The Annual Digest 

29 U.S. ex rel. Trinler v. Carusi, 72 F. Supp. 193; E. D. Pa., June 18, 1947. 

30 U.S. ex rel. Bradley v. Watkins, 163 F. 2d 328; C.C.A. 2d, July 23, 1947. 

81 U.S. ex rel. Gregoire v. Watkins, 69 F. Supp. 889; S.D.N.Y., Sept. 13, 1946. 

82U.8. ex rel. Zeller v. Watkins, 72 F. Supp. 980; S.D.N.Y., July 9, 1947. 

33 Okihara v. Clark, 71 F. Supp. 319; D. Hawaii, May 6, 1947. 

84 United States v. Krepper, 159 F. 2d 958; C.C.A. 3d, Dec. 11, 1946; cert. den., 
67 S. Ct. 865, Mar. 3, 1947. 

85 This series of volumes covers the period since 1919 and contains digests, or English 
translations, of reported decisions of international tribunals and the national courts 
of most countries of the world. The volumes do not appear until several years after 


the cases have been decided. Close codperation between this JouRNAL and the Annual 
Digest may be hoped for. 
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should receive additional codperation and support, as well as more wide- 
spread use. We need digests and collections of cases decided by national 
courts, as well as digests of state practice in international law matters 
along the lines in which Moore ** and Hackworth *" have pioneered for the 
United States.** A start might well be made with national collections of 
the international law cases which have been decided by the courts of each 
country ; *® for a beginning we have MacKenzie and Laing’s volume for 
Canada *° and the Fontes Juris Gentium volume for Germany.*: Indeed, 
in this sphere of the publication, digesting, indexing and translating of 
international law cases may be found one of the more fertile fields for co- 
operation through the United Nations looking toward the progressive 
development of international law. 

One of the most urgently needed jobs is more adequate publication, in- 
dexing and translating of decisions of international tribunals. Inasmuch 
as formerly the League of Nations, and now the United Nations, registers 
and publishes international agreements, it has well been suggested that in- 
ternational arbitral awards should be published under the auspices of the 
United Nations.*2 We may hope that the modest effort of the JouRNAL to 
give wider coverage to international law cases may encourage others to go 
forward in the same direction. Therefore, it is believed that we would all 
most heartily endorse the report of the United Nations’ Committee on the 
Progressive Development of International Law, wherein it recommends that 
‘*the International Law Commission consider ways and means for mak- 
ing the evidence of customary international law more readily available 
by the compilation of digests of State practice, and by the collection and 
publication of the decisions of national and international courts on inter- 
national law questions.’’ ** 

36 John Bassett Moore, A Digest of International Law, 8 vols., 1906, U. 8. Govern- 
ment Printing Office, Washington. 

87 Green H. Hackworth, Digest of International Law, 8 vols., 1940-1944, U. S. 
Government Printing Office, Washington. 

38 A somewhat comparable task for Great Britain has been begun in H. A. Smith, 
Great Britain and the Law of Nations, 2 vols. to date, 1932, 1935, London, P. S. King 
and Son; and A. D. McNair, The Law of Treaties, 1938, Columbia University Press, 
New York. 

89 These would not be the same as the type of casebook used for teaching purposes 
in American courses in international law, although a number of our casebooks give 
enough American cases to be fairly useful in this respect to readers abroad. 

40 Norman MacKenzie and Lionel H. Laing, Canada and the Law of Nations, 1938, 
Toronto, The Ryerson Press; New Haven, Yale University Press. 

41 Institut fiir auslandisches Offentliches Recht und Volkerrecht, Fontes Juris Gentium, 
Series A, Sectio 2, Tomus 1, Decisions of the German Supreme Court Relating to 
International Law, 1931, Carl Heymanns Verlag, Berlin. 

42 Kenneth 8. Carlston, Process of International Arbitration (1946), pp. 263-264. 

43 Paragraph 18, Report of the Committee on the Progressive Development of Inter- 
national Law and its Codification, on the methods for encouraging the progressive 
development of international Jaw and its eventual codification, U. N. document A/AC. 
10/51, June 17, 1947, reprinted in 41 this JouRNAL, supplement, pp. 18, 24-25. 
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TEXT AND DIGESTS * 


Treaties—effect of war—altens’ right to inherit. 
CLARK vy. ALLEN. 331 U.S. 503. 


United States Supreme Court, June 9, 1947. 


Mr. Justice Douglas delivered the opinion of the Court. 

Alvina Wagner, a resident of California, died in 1942, leaving real and 
personal property situate there. By a will dated December 23, 1941, and 
admitted to probate in a California court in 1942, she bequeathed her 
entire estate to four relatives who are nationals and residents of Germany. 
Six heirs-at-law, residents of California, filed a petition for determination 
of heirship in the probate proceedings claiming that the German nationals 
were ineligible as legatees under California law.' 

There has never been a hearing on that petition. For in 1943 the Alien 
Property Custodian, to whose functions the Attorney General has recently 
succeeded,? vested in himself all right, title and interest of the German 
nationals in the estate of this decedent. He thereupon instituted this ac- 
tion in the District Court against the executor under the will and the Cali- 
fornia heirs-at-law for a determination that they had no interest in the 


*The following texts and digests are arranged in order of Courts, with the United 
States Supreme Court first, then United States Circuit Courts of Appeals, United 
States District Courts, other Federal courts, and then the State courts arranged 
alphabetically by State names. The entries give the name of the case, its citation, 
the name of the court, date of the judgment, and name of the judge writing the 
opinion. The items are prefaced by a ‘‘catch-line’’ of a few words indicating the 
general branch of international law with which each deals. 

1 Section 259, California Probate Code, in 1942 provided: 


The rights of aliens not residing within the United States or its territories to 
take either real or personal property or the proceeds thereof in this State by 
succession or testamentary disposition, upon the same terms and conditions as 
residents and citizens of the United States is dependent in each case upon the 
existence of a reciprocal right upon the part of citizens of the United States to take 
real and personal property and the proceeds thereof upon the same terms and 
conditions as residents and citizens of the respective countries of which such aliens 
are inhabitants and citizens and upon the rights of citizens of the United States 
to receive by payment to them within the United States or its territories money 
originating from the estates of persons dying within such foreign countries. 


Section 259.2 provided: 


If such reciprocal rights are not found to exist and if no heirs other than such 
aliens are found eligible to take such property, the property shall be disposed of as 
escheated property. 

The condition with respect to receipt of moneys in the United States was repealed 


in 1945, while this case was pending. Cal. Stats. 1945, c. 1160, § 1, effective Sep- 
tember 15, 1945. Under the original act, the non-resident aliens had the burden of 
establishing the fact of existence of the reciprocal rights. § 259.1. By the 1945 
amendment the burden of establishing the non-existence of such reciprocal right was 
placed on him who challenged the right of the non-resident aliens to take. Section 
259.2 was repealed. 

2 Exec. Order No. 9788, Oct. 15, 1946, 11 Fed. Reg. 11981. 

8 Vesting Order No. 762, 8 Fed. Reg. 1252. 
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estate and that he was entitled to the entire net estate, after payment of 
administration and other expenses. The District Court granted judgment 
for the Custodian on the pleadings. 52 F. Supp. 850. The Circuit Court 
of Appeals reversed, holding that the District Court was without juris- 
diction of the subject matter. 147 F. 2d 136. The case came here on 
certiorari. We held that the District Court had jurisdiction of the suit 
and remanded the cause to the Circuit Court of Appeals for consideration 
of the merits. 326 U.S. 490. The Circuit Court of Appeals thereupon 
held for respondents. 156 F. 2d 653. The case is here again on a peti- 
tion for a writ of certiorari which we granted because the issues raised are 
of national importance. 

First. Our problem starts with the Treaty of Friendship, Commerce 
and Consular Rights with Germany, signed December 8, 1923, and pro- 
claimed October 14, 1925. 44 Stat. 2132. It has different provisions gov- 
erning the testamentary disposition of realty and personalty, which we 
will treat separately. The one pertaining to realty, contained in Article 
IV, reads as follows: 


Where, on the death of any person holding real or other immovable 
property or interests therein within the territories of one High Con- 
tracting Party, such property or interests therein would, by the laws 
of the country or by a testamentary disposition, descend or pass to a 
national of the other High Contracting Party, whether resident or 
non-resident, were he not disqualified by the laws of the country where 
such property or interests therein is or are situated, such national 
shall be allowed a term of three years in which to sell the same, this 
term to be reasonably prolonged if circumstances render it necessary, 
and withdraw the proceeds thereof, without restraint or interference, 
and exempt from any succession, probate or administrative duties or 
charges other than those which may be imposed in like cases upon the 
nationals of the country from which such proceeds may be drawn. 


The rights secured are in terms a right to sell within a specified time 
plus a right to withdraw the proceeds and an exemption from discrimina- 
tory taxation. It is plain that those rights extend to the German heirs of 
‘‘any person’’ holding realty in the United States. And though they are 
not expressed in terms of ownership or the right to inherit, that is their 
import and meaning. Techt v. Hughes, 229 N. Y. 222, 240, 128 N. E. 185, 
191; Ahrens v. Ahrens, 144 Ia. 486, 489, 128 N. W. 164, 166. And see 
People v. Gerke, 5 Cal. 381; Scharpf v. Schmidt, 172 Ill. 255, 50 N. E. 182; 
Colson v. Carlson, 116 Kan. 593, 227 P. 360; Goos v. Brocks, 117 Neb. 750, 
223 N. W. 13 

If, therefore, the provisions of the treaty have not been superseded or 
abrogated, they prevail over any requirements of California law which 
conflict with them. Hauenstein v. Lynham, 100 U. 8S. 483, 488-490. 

Second. The Circuit Court of Appeals concluded that these provisions 
of the treaty had been abrogated. It relied for that conclusion on the 
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Trading with the Enemy Act, 40 Stat. 411, 50 U. S. C. App. § 1 et seq., as 
amended by the First War Powers Act, 55 Stat. 839, 50 U. S. C. App. 
Supp. I, § 5, and the Treaty of Berlin, 42 Stat. 1939. 

We start from the premise that the outbreak of war does not necessarily 
suspend or abrogate treaty provisions. Society for the Propagation of the 
Gospel v. New Haven, 8 Wheat. 464, 494-495. There may of course be 
such an incompatibility between a particular treaty provision and the 
maintenance of a state of war as to make clear that it should not be en- 
foreed. Karnuth v. United States, 279 U.S. 231. Or the Chief Executive 
or the Congress may have formulated a national policy quite inconsistent 
with the enforcement of a treaty in whole or in part. This was the view 
stated in Techt v. Hughes, supra, and we believe it to be the correct one. 
That case concerned the right of a resident alien enemy to inherit real 
property in New York. Under New York law, as it then stood, an alien 
enemy had no such right. The question was whether the right was granted 
by a reciprocal inheritance provision in a treaty with Austria which was 
couched in terms practically identical with those we have here. The 
court found nothing incompatible with national policy in permitting the 
resident alien enemy to have the right of inheritance granted by the treaty. 
Cardozo, J., speaking for the court, stated the applicable principles as 
follows: 


The question is not what states may do after war has supervened, 
and this without breach of their duty as members of the society of na- 
tions. The question is what courts are to presume that they have 
done. . . . President and senate may denounce the treaty, and thus 
terminate its life. Congress may enact an inconsistent rule, which 
will control the action of the courts (Fong Yue Ting v. United States, 
149 U. S. 698). The treaty of peace itself may set up new relations, 
and terminate earlier compacts either tacitly or expressly... . But 
until some one of these things is done, until some one of these events 
occurs, while war is still flagrant, and the will of the political depart- 
ments of the government unrevealed, the courts, as I view their 
function, play a humbler and more cautious part. It is not for them 
to denounce treaties generally, en bloc. Their part it is, as one provi- 
sion or another is involved in some actual controversy before them, 
to determine whether, alone, or by force of connection with an in- 
separable scheme, the provision is inconsistent with the policy or 
safety of the nation in the emergency of war, and hence presumably 
intended to be limited to times of peace. The mere fact that other 
portions of the treaty are suspended or even abrogated is not con- 
elusive. The treaty does not fall in its entirety unless it has the 
character of an indivisible act. 229 N. Y. pp. 242-243. 


To the same effect see Goos v. Brocks, supra; State v. Reardon, 120 Kan. 
614, 245 P. 158.4 


4For a recent review of the authorities see Lenoir ‘‘The Effect of War on Bilateral 
Treaties,’’? 34 Geo. L. J. 129. 
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We do not think that the national policy expressed in the Trading with 
the Enemy Act, as amended, is incompatible with the right of inheritance 
granted German aliens under Article IV of the treaty. It is true that 
since the declaration of war on December 11, 1941 (55 Stat. 796), the Act 
and the Executive Orders issued thereunder have prohibited the entry of 
German nationals into this country,’ have outlawed communications or 
transactions of a commercial character with them,* and have precluded the 
removal of money or property from this country for their use or account.’ 
We assume that these provisions abrogate the parts of Article IV of the 
treaty dealing with the liquidation of the inheritance and the withdrawal 
of the proceeds, even though the Act provides that the prohibited activities 
and transactions may be licensed. But the Act and the Executive Orders 
do not evince such hostility to ownership of property by alien enemies as 
to imply that its acquisition conflicts with the national policy. There is, 
indeed, tacit recognition that acquisition of property by inheritance is 
compatible with the scheme of the Act. For the custodian is expressly em- 
powered to represent the alien enemy heir in all legal proceedings, includ- 
ing those incident to succession®. Much reliance for the contrary view is 
placed on the power to vest alien property in an agency of the United 
States.*° But the power to vest, 1.e., to take away, what may be owned or 
acquired does not reveal a policy at odds with the reciprocal right to in- 
herit granted by Article IV of the treaty. For the power to vest is discre- 
tionary not mandatory. The loss of the inheritance by vesting is, there- 
fore, not inevitable. But more important, vesting does not necessarily 
deprive the alien enemy of all the benefits of his inheritance. If he owes 
money to American creditors, the property will be applied to the payment 
of his debts." 

To give the power to vest the effect which respondents urge would, in- 
deed, prove too much. That power is not restricted to property of alien 
enemies. It extends to the property of nationals of any foreign country, 


5§ 3 (b). 
6§ 3 (a). 
7§ 7 (c); $5 (b), as amended; Exec. Order No. 8785, 3 C. F. R. Cum. Supp. 948. 


8§ 5 (a). 
® Exec. Order No. 9193, J 5, 3 C. F. R. Cum. Supp. 1174, 1176. 
10 Section 5 (b) (1), as amended, provides in part: 

During the time of war or during any other period of national emergency de- 
clared by the President ... any property or interest of any foreign country or 
national thereof shall vest, when, as, and upon the terms, directed by the President, 
in such agency or person as may be designated from time to time by the President, 
and upon such terms and conditions as the President may prescribe such interest 
or property shall be held, used, administered, liquidated, sold, or otherwise dealt 
with in the interest of and for the benefit of the United States, and such designated 
agency or person may perform any and all acts incident to the accomplishment or 
furtherance of these purposes. .. . 

11 Pub. L. No. 671, 79th Cong., 2d Sess., adding § 34 to the Trading with the Enemy 


Act. 
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friend or enemy.’? Provisions comparable to that contained in Article IV 
of the present treaty are found in existing treaties with friendly nations.** 
We will not readily assume that when Congress enacted § 5 (b) and au- 
thorized the vesting of property, it had a purpose to abrogate all such 
treaty clauses. Cf. Cook v. United States, 288 U. S. 102, 120. Yet if the 
power to vest is inconsistent with the right of inheritance of an alien 
enemy, it is difficult to see why it is any less so when other aliens are in- 
volved. Finally, there is a distinction between the acquisition of property 
and the use thereof which § 5 (b) itself recognizes. That section not only 
grants the President the power to vest; it likewise grants him authority 
under the same circumstances to ‘‘prevent or prohibit, any acquisition .. . 
of . .. any property in which any foreign country or a national thereof 
has any interest.’’ § 5 (b) (1) (B). No action has been taken to prevent 
or prohibit the acquisition of property by inheritance on the part of enemy 
aliens. The grant of express power to cut off, inter alia, the right of in- 
heritance and the non-exercise of the power lend support to the view that 
the Trading with the Enemy Act, as amended, did not without more 
suspend or abrogate Article IV of the present treaty. This conclusion 
squares with the general rule stated in Karnuth v. United States, supra, 
p. 237, that treaty provisions ‘‘giving the right to citizens or subjects of 
one of the high contracting powers to continue to hold and transmit land in 
the territory of the other’’ survive the outbreak of war. 

The argument based on the Treaty of Berlin is inconclusive. The Joint 
Resolution of July 2, 1921, 42 Stat. 105, 106, declared that property of 
German nationals held by the United States should be retained and no 
disposition made of it, except as specifically provided by law, until the 
German government made suitable provision for the satisfaction of claims 
of American nationals against it. Thus absolute title to the property in 
question became vested in the United States. Cummings v. Deutsche Bank, 
300 U.S. 115. The Treaty of Berlin accorded the United States all rights 
and advantages specified in the resolution. But the Treaty of 1828 with 
Prussia contained a provision substantially similar to Article IV of the 
present treaty. 8 Stat. 378, 384, Art. XIV. Hence it is argued that if 
the Treaty of 1828 survived the outbreak of war and thus guaranteed prop- 
erty rights in German nationals by way of inheritance during that war, 
it would not have been necessary to have negotiated a new convention 
covering the same ground in 1923. And it is also argued that if the provi- 
sion in the earlier treaty did not survive the war, it is unlikely that the 
same parties would intend like provisions in the later treaty to have a 
different effect. 


12 See note 10, supra. 
18 Treaty with Great Britain, Art. I, II, March 2, 1899, 31 Stat. 1939. Treaty with 
Norway, Art. IV, June 5, 1928, 47 Stat. 2135, 2138. 
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The attitude of the State Department has varied. In 1918 Secretary 
Lansing expressed the view that such treaty provisions were not in force 
during the war with Germany and Austria.** Today the Department ap- 
parently takes the other view.1> We have no reliable evidence of the in- 
tention of the high contracting parties outside the words of the present 
treaty. The attitude and conduct under earlier treaties, reflecting as they 
did numerous contingencies and conditions, leave no sure guide to the 
construction of the present treaty. Where the relevant historical sources 
and the instrument itself give no plain indication that it is to become in- 
operative in whole or in part on the outbreak of war, we are left to de- 
termine, as Techt v. Hughes, supra, indicates, whether the provision under 
which rights are asserted is incompatible with national policy in time of 
war. So far as the right of inheritance of realty under Article IV of the 
present treaty is concerned, we find no incompatibility with national 
policy, for reasons already given. 

It is argued, however, that the Treaty of 1923 with Germany must be 
held to have failed to survive the war, since Germany, as a result of its 
defeat and the occupation by the Allies, has ceased to exist as an inde- 
pendent national or international community. But the question whether a 
state is in a position to perform its treaty obligations is essentially a politi- 
eal question. Terlinden v. Ames, 184 U. S. 270, 288. We find no evidence 
that the political departments have considered the collapse and surrender 
of Germany as putting an end to such provisions of the treaty as survived 
the outbreak of the war or the obligation of either party in respect to them. 
The Allied Control Council has, indeed, assumed control of Germany’s 
foreign affairs and treaty obligations **—a policy and course of conduct 
by the political departments wholly consistent with the maintenance and 
enforcement, rather than the repudiation, of pre-existing treaties. 

Third. The problem of the personality raises distinct questions. Article 
IV of the treaty contains the following provision pertaining to it: 


Nationals of either High Contracting Party may have full power to 
dispose of their personal property of every kind within the territories 
of the other, by testament, donation, or otherwise, and their heirs, 
legatees and donees, of whatsoever nationality, whether resident or 
non-resident, shall succeed to such personal property, and may take 
possession thereof, either by themselves or by others acting for them, 
and retain or dispose of the same at their pleasure subject to the pay- 
ment of such duties or charges only as the nationals of the High Con- 
tracting Party within whose territories such property may be or belong 
shall be liable to pay in like cases. 


14U. 8. Foreign Rel.: 1918 Supp. 2, p. 309 (Dept. State 1933); VI Hackworth, 
Digest of International Law (1943), p. 327. 

15 Letter to the Attorney General from Acting Secretary of State, Joseph C. Grew, 
dated May 21, 1945, commenting on the Government’s position in the present litigation. 

16 ‘*The Axis in Defeat,’’ State Dept. Pub. No. 2423, pp. 71, 72, 77. 
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A practically identical provision of the Treaty of 1844 with Wurttemberg, 
Art. III, 8 Stat. 588, 590, was before the Court in Frederickson v. Louisana, 
23 How. 445. In that case the testator was a citizen of the United States, 
his legatees being citizens and residents of Wurttemberg. Lousiana, where 
the testator was domiciled, levied a succession tax of 10 percent on legatees 
not domiciled in the United States. The Court held that the treaty did 
not cover the ‘‘case of a citizen or subject of the respective countries re- 
siding at home, and disposing of property there in favor of a citizen or 
subject of the other .. . ,’’ pp. 447-448. That decision was made in 1860. 
In 1917 the Court followed it in cases involving three other treaties. 
Petersen v. Iowa, 245 U. S. 170; Duus v. Brown, 245 U. 8. 176; Skarderud 
v. Tax Commission, 245 U. S. 633. 

The construction adopted by those cases is, to say the least, permissible 
when the syntax of the sentences dealing with realty and personalty is 
considered. So far as realty is concerned, the testator includes ‘‘any 
person’’; and the property covered is that within the territory of either of 
the high contracting parties. In case of personalty, the provision governs 
the right of ‘‘nationals’’ of either contracting party to dispose of their 
property within the territory of the ‘‘other’’ contracting party; and it is 
‘such personal property’’ that the ‘‘heirs, legatees and donees’’ are en- 
titled to take. 

Petitioner, however, presents a detailed account of the history of the 
clause which was not before the Court in Frederickson v. Louisiana, supra, 
and which bears out the construction that it grants the foreign heir the 
right to succeed to his inheritance or the proceeds thereof. But we do not 
stop to review that history. For the consistent judicial construction of 
the language since 1860 has given it a character which the treaty-making 
agencies have not seen fit to alter. And that construction is entirely con- 
sistent with the plain language-of the treaty. We therefore do not deem 
it appropriate to change that construction at this late date, even though 
as an original matter the other view might have much to commend it. 

We accordingly hold that Article IV of the treaty does not cover per- 
sonalty located in this country and which an American citizen undertakes 
to leave to German nationals. We do not know from the present record 
the nationality of Alvina Wagner. But since the issue arises on the 
Government’s motion for judgment on the pleadings, we proceed on the 
assumption less favorable to it, viz., that she was an American citizen. 

Fourth. It is argued, however, that even though the provision of the 
treaty is inapplicable, the personalty may not be disposed of pursuant to 
the California statute because that statute is unconstitutional. Issues 
under the Fourteenth Amendment are not raised as in Terrace v. Thompson, 
263 U. S. 197. The challenge to the statute is that it is an extension of 
state power into the field of foreign affairs, which is exclusively reserved by 
the Constitution to the Federal Government. That argument is based on 
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the fact that under the statute the right of non-resident aliens to take by 
succession or testamentary disposition is dependent upon the existence of 
a reciprocal right on the part of citizens of the United States to take per- 
sonalty on the same terms and conditions as residents and citizens of the 
other nation.1’ The argument is that by this method California seeks to 
promote the right of American citizens to inherit abroad by offering to 
aliens reciprocal rights of inheritance in California. Such an offer of 
reciprocal arrangements is said to be a matter for settlement by the Federal 
Government on a nation-wide basis. 

In Blythe v. Hinckley, 180 U. S. 333, California had granted aliens an 
unqualified right to inherit property within its borders. The alien claimant 
was a citizen of Great Britain with whom the United States had no treaty 
providing for inheritance by aliens in this country. The argument was 
that a grant of rights to aliens by a State was, in absence of a treaty, a 
forbidden entry into foreign affairs. The Court rejected the argument 
as being an extraordinary one. The objection to the present statute is 
equally far fetched. 

Rights of succession to property are determined by local law. See 
Lyeth v. Hoey, 305 U. S. 188, 193; Irving Trust Co. v. Day, 314 U. S. 556, 
562. Those rights may be affected by an overriding federal policy, as 
where a treaty makes different or conflicting arrangements. Hawenstein 
v. Lynham, supra. Then the state policy must give way. Cf. Hines v. 
Davidowitz, 312 U. S. 52. But here there is no treaty governing the 
rights of succession to the personal property. Nor has California entered 
the forbidden domain of negotiating with a foreign country, United States 
v. Curtiss-Wright Corp., 299 U. S. 304, 316-17, or making a compact with it 
contrary to the prohibition of Article I, Section 10 of the Constitution. 
What California has done will have some incidental or indirect effect in 
foreign countries. But that is true of many state laws which none would 
claim cross the forbidden line. 

In summary, we hold that disposition of the realty is governed by Article 
IV of the treaty. Disposition of the personalty, however, is not governed 
by the treaty unless it is determined that Alvina Wagner was a German 
national. If she was an American citizen, disposition of the personalty 
is governed by California law. Whether there are other requirements of 
the California statute which would bar the California heirs-at-law is a 
question on which we intimate no opinion. 

The judgment is reversed in part and affirmed in part, and the cause is 
remanded to the District Court for proceedings in conformity with this 
opinion. 

So ordered. 


17 See note 1, supra. 
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Territorial waters—Federal vs. State control in U. 8S. 


UNITED STATES v. STATE OF CALIFORNIA. 67 S. Ct. 1658; 332 
U. 8. 19. 


U. S. Supreme Court, June 23, 1947. 


Original bill in Supreme Court by United States against California 
seeking decree declaring rights of United States over lands, minerals and 
other things of value underlying Pacific Ocean off coast of California, sea- 
ward of ordinary low water mark to extent of three nautical miles, and 
enjoining California and all persons from trespass upon that area in 
violation of rights of United States. California claimed ownership of land 
underlying ocean for three statute miles seaward from low water mark, 
and had granted leases and rights to various persons to extract oil from 
such lands. Held, Justices Frankfurter and Reed dissenting and Justice 
Jackson not participating, that United States is entitled to relief prayed 
for. 

Delivering the opinion of the Court, Mr. Justice Black held that earlier 
decisions, such as Pollard’s Lessee v. Hagan, 3 How. 212, recognized that 
state title prevailed over federal ownership only with respect to lands 
between low water and high water mark, or within ‘‘internal waters,’’ and 
did not apply to lands beyond the low-water mark. With respect to terri- 
torial waters, he said: 


From all the wealth of material supplied, however, we cannot say 
that the thirteen original colonies separately acquired ownership to 
the three-mile belt or the soil under it, even if they did acquire ele- 
ments of the sovereignty of the English Crown by their revolution 
against it. Cf. United States v. Curtiss-Wright Export Corporation, 
299 U.S. 304, 316, 57 S. Ct. 216, 219, 81 L. Ed. 255. 

At the time this country won its independence from England there 
was no settled international custom or understanding among nations 
that each nation owned a three-mile water belt along its borders. 
Some countries, notably England, Spain, and Portugal, had, from 
time to time, made sweeping claims to a right of dominion over wide 
expanses of ocean. And controversies had arisen among nations 
about rights to fish in prescribed areas. But when this nation was 
formed, the idea of a three-mile belt over which a littoral nation could 
exercise rights of ownership was but a nebulous suggestion. Neither 
the English charters granted to this nation’s settlers, nor the treaty 
of peace with England, nor any other document to which we have been 
referred, showed a purpose to set apart a three-mile ocean belt for 
colonial or state ownership. Those who settled this country were 
interested in lands upon which to live, and waters upon which to fish 
and sail. There is no substantial support in history for the idea that 
they wanted or claimed a right to block off the ocean’s bottom for 
private ownership and use in the extraction of its wealth. 

It did happen that shortly after we became a nation our statesmen 
became interested in establishing national dominion over a definite 
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marginal zone to protect our neutrality. Largely as a result of their 
efforts, the idea of a definite three-mile belt in which an adjacent nation 
can, if it chooses, exercise broad, if not complete dominion, has ap- 
parently at last been generally accepted throughout the world, al- 
though as late as 1876 there was still considerable doubt in England 
about its scope and even its existence. See The Queen v. Keyn, L. R. 
2 Exch. Div. 63. That the political agencies of this nation both claim 
and exercise broad dominion and control over our three-mile marginal 
belt is now a settled fact. Cunard Steamship Co. v. Mellon, 262 U. S. 
100, 122-124, 43 S. Ct. 504, 506-508, 67 L. Ed. 894, 27 A. L. R. 1306. 
And this assertion of national dominion over the three-mile belt is 
binding upon this Court. See Jones v. United States, 137 U. S. 202, 
212-214, 11 S. Ct. 80, 83, 84, 34 L. Ed. 691; Ex parte Cooper, 143 
U. S. 472, 502, 503, 12 S. Ct. 453, 460, 461, 36 L. Ed. 232. 

Not only has acquisition, as it were, of the three-mile belt been 
accomplished by the national Government, but protection and control 
of it has been and is a function of national external sovereignty. See 
Jones v. United States, 137 U. S. 202, 11 S. Ct. 80, 34 L. Ed. 691; 
Ex parte Cooper, 143 U. S. 472, 502, 12 S. Ct. 453, 460, 36 L. Ed. 232. 
The belief that local interests are so predominant as constitutionally 
to require state dominion over lands under its land-locked navigable 
waters finds some argument for its support. But such can hardly 
be said in favor of state control over any part of the ocean or the 
ocean’s bottom. This country, throughout its existence has stood for 
freedom of the seas, a principle whose breach has precipitated wars 
among nations. The country’s adoption of the three-mile belt is by 
no means incompatible with its traditional insistence upon freedom 
of the sea, at least so long as the national Government’s power to 
exercise control consistently with whatever international undertakings 
or commitments it may see fit to assume in the national interest is unen- 
cumbered. See Hines v. Davidowitz, 312 U. S. 52, 62-64, 61 S. Ct. 
399, 401-403, 85 L. Ed. 581; McCulloch v. State of Maryland, supra. 
The three-mile rule is but a recognition of the necessity that a govern- 
ment next to the sea must be able to protect itself from dangers inci- 
dent to its location. It must have powers of dominion and regulation 
in the interest of its revenues, its health, and the security of its people 
from wars raged on or too near its coasts. And insofar as the nation 
asserts its rights under international law, whatever of value may be 
discovered in the seas next to its shores and within its protective belt, 
will most naturally be appropriated for its use. But whatever any 
nation does in the open sea, which detracts from its common usefulness 
to nations, or which another nation may charge detracts from it, is a 
question for consideration among nations as such, and not their 
separate governmental units. What this Government does, or even 
what the states do, anywhere in the ocean, is a subject upon which the 
nation may enter into and assume treaty or similar international 
obligations. See United States v. Belmont, 301 U. S. 324, 331, 332, 
57 S. Ct. 758, 761, 762, 81 L. Ed. 1134. The very oil about which the 
state and nation here contend might well become the subject of inter- 
national dispute and settlement. 

The ocean, even its three-mile belt, is thus of vital consequence to 
to the nation in its desire to engage in commerce and to live in peace 
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with the world; it also becomes of crucial importance should it ever 
again become impossible to preserve that peace. And as peace and 
world commerce are the paramount responsibilities of the nation, 
rather than an individual state, so, if wars come, they must be fought 
by the nation. See Chy Lung v. Freeman, 92 U. S. 275, 279, 23 L. Ed. 
550. The state is not equipped in our constitutional system with the 
powers or the facilities for exercising the responsibilities which would 
be concomitant with the dominion which it seeks. Conceding that the 
state has been authorized to exercise local police power functions in the 
part of the marginal belt within its declared boundaries, these do not 
detract from the Federal Government’s paramount rights in and power 
over this area. Consequently, we are not persuaded to transplant the 
Pollard rule of ownership as an incident of state sovereignty in relation 
to inland waters out into the soil beneath the ocean, so much more a 
matter of national concern. If this rationale of the Pollard case is a 
valid basis for a conclusion that paramount rights run to the states in 
inland waters to the shoreward of the low water mark, the same 
rationale leads to the conclusion that national interests responsibilities, 
and therefore national rights are paramount in waters lying to the 
seaward in the three-mile belt. Cf. United States v. Curtiss-Wright 
Export Corporation, 299 U. S. 304, 316, 57 S. Ct. 216, 219, 81 L. Ed. 
255; United States v. Causby, 328 U. S. 256, 66 S. Ct. 1062, 90, L. 
Ed. 1206. 


Aliens—deportation—‘‘ entry.’’ 
DELGADILLO v. CARMICHAEL. 68 Sup. Ct. 10. 
U. S. Supreme Court, Nov. 10, 1947. Douglas, J. 


A Mexican citizen legally entered the United States in 1923 and resided 
here until June, 1942, when he shipped out of Los Angeles as a member of 
the crew of an American merchant vessel on a voyage to New York. The 
vessel was torpedoed off Cuba. He was rescued, taken to Cuba for a week, 
and then returned to Miami and resumed service as a seaman on an Ameri- 
can vessel. In 1944 he was convicted of robbery in California. While 
in prison, deportation proceedings were brought against him as a result 
of this conviction of a crime involving moral turpitude within five years 
after entry into the United States. The District Court granted habeas 
corpus on the ground that the 1942 arrival at Miami was not a new 
‘“‘entry.’’? This was reversed by the Circuit Court of Appeals, Jan. 22, 
1947, 159 F. (2d) 1380, on the theory that it was immaterial whether the 
alien intended to land on foreign soil if in fact he did come to the United 
States from abroad. This was reversed by the Supreme Court, which dis- 
tinguished U. 8. ex rel. Claussen v. Day, 279 U.S. 398; U. S. ex rel. Stapf 
v. Corsi, 287 U. S. 129; and U. 8. ex rel. Volpe v. Smith, 289 U. S. 422; on 
the ground that ‘‘those were cases where the alien plainly expected or 
planned to enter a foreign port or place. Here he was catapulted into the 
ocean, rescued, and taken to Cuba. He had no part in selecting the 
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foreign port as his destination. His itinerary was forced on him by 
wholly fortuitous circumstances . . . the exigencies of war, not his volun- 
tary act, put him on foreign soil. It would indeed be harsh to read the 
statute so as to add the peril of deportation to such perils of the sea. We 
might as well hold that if he had been kidnapped and taken to Cuba, he 
made a statutory ‘entry’ on his voluntary return. Respect for law does 
not thrive on captious interpretations.’’ The opinion approved Di Pas- 
quale v. Karnuth, 158 F. (2d) 878 (CCA 2nd), refusing to regard as an 
‘fentry’’ the return to the country made by an alien who travelled while 
asleep on a railroad train which passed through Canada between Buffalo 
and Detroit. 


Treaties—interpretation—private property rights and change of sover- 
eignty. 

AMAYA et al. v. STANOLIND OIL & GAS CO. et al. 158 F. (2d) 554. 

Circuit Court of Appeals, Fifth Circuit, Dec. 27, 1946; reh. den. Jan. 21, 
1947. Waller, C. J. 


Plaintiffs, Mexican citizens, sought to recover title to oil lands in the 
possession of defendants, which lay between the Rio Grande and Nueces 
rivers in Texas. The original grantee of the lands from Spain had con- 
veyed them in 1811 to remote ancestor of plaintiffs, who was also a citizen 
and resident of Mexico. It was conceded that if the ordinary Texas 
statute of limitations applied, plaintiffs could not recover; but plaintiffs 
relied upon Article VIII of the Treaty of Guadalupe Hidalgo of Feb. 2, 
1848 between the United States and Mexico, which provided that in the 
territories ceded ‘‘property of every kind, now belonging to Mexicans not 
established there shall be inviolably respected.’’ The following sentence 
read, ‘‘The present owners, the heirs of these, and all Mexicans who may 
hereafter acquire said property by contract, shall enjoy with respect to it, 
guarantees equally ample as if same belonged to citizens of the United 
States.’’ It was contended that the words ‘‘inviolably respected’’ pre- 
vented the application of the ordinary Texas statutes of limitations to 
lands in question. 

Judgment of the District Court for the Southern District of Texas, in 
favor of defendant, 62 F. Supp. 181, was affirmed. The Court stated its 
conviction that ‘‘there is nothing in the treaty that suggests that the 
property of Mexican citizens would not be subject to the valid, and non- 
discrimatory, property laws of the State of Texas.’’ Even if the phrase 
‘‘inviolably respected’’ were singled out for construction alone, ‘‘We re- 
gard the phrase as a covenant on the part of the United States to respect 
from thenceforth any title that Mexicans then had, or might thereafter 
acquire, to property within the region, but not that it would guarantee 
that those Mexicans would never lose their title to persons by foreclosure, 


for 


nat: 
the 


ernr 
sit 
Cella 


t 

t 

d 
C 
R 

in 
as 

tr 
Co 
or 
he 

he 
der 


JUDICIAL DECISIONS 213 


sales under execution, trespasses, adverse possession, and other non-govern- 
mental acts.’’ The Court continued: ‘‘The principles of international law 
imposed substantially the same obligation to respect property rights within 
annexed territory as did Art. VIII of the Treaty of Guadelupe Hidalgo. 
. . . Since the obligation of the treaty was substantially the same as that 
required by international law, and since international law does not prohibit 
the successor sovereign from subsequently enacting legislation in due 
course as to title to lands, there seems to be no reason to hold that the 
treaty prohibited this merely by the use of the word ‘inviolably.’ ’’ 

The Court also pointed to the Constitutional doubts which might arise if 
the treaty were to be construed as exempting land owned by non-resident 
aliens from the operation of state statutes of limitations, and queried 
whether the interpretation contended for by the plaintiffs would not be 
inconsistent ‘‘with the general rule of international law that in case of the 
division of an empire the power to regulate and control property passes to 
the new sovereign of the area involved.”’ 


Nationality—law governing.—Recognition of acts of foreign sovereign. 
U. S. ex rel. STEINVORTH v. WATKINS. 159 F. (2d) 50. 
Cireuit Court of Appeals, Second Circuit, Jan. 15, 1947. Chase, C. J. 


Steinvorth was born in Costa Rica of German parents, went with them 
to Germany in 1901, served in the German army during the first World 
War, went to Costa Rica to live in 1920, and in 1941 opted for Costa Rican 
citizenship, after learning from the German consul in Costa Rica that 
this would forfeit his German citizenship. On Sept. 23, 1944, the Presi- 
dent of Costa Rica issued a resolution declaring that Steinvorth lost his 
Costa Rican citizenship. On the following day he was arrested by Costa 
Rican authorities, and was brought to the United States by our authorities 
in codperation with Costa Rican officials, where he was held in internment 
as an enemy alien. His petition for habeas corpus was denied by the Dis- 
trict Court for the Southern District of New York. On appeal, 

Held: order reversed and appellant discharged from custody. The 
Court said that he could only be held if he was a native, citizen, denizen, 
or subject of a hostile country. He was not a native of Germany, nor was 
he a German citizen, denizen or subject. Under German law, his option 
for Costa Rican citizenship in 1941 terminated any German citizenship 
he may have acquired. With respect to the deprivation of Costa Rican 
nationality in 1944, the Court said: ‘‘The appellant now seeks to attack 
the validity of this presidential action and to have us hold it a nullity un- 
der Costa Rican law. Since it has been clearly shown that it was a gov- 
ernmental act performed within the territory of Costa Rica, we cannot 
sit in judgment upon its validity but we must accept it as a lawful can- 
cellation of the appellant’s Costa Rican citizenship because done by a 
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foreign sovereign within its own country. . . . Yet this deprivation of his 
Costa Rican citizenship did not restore him to German citizenship. That 
could only be done by Germany itself and there is nothing whatever in the 
record to show, or even suggest, that anything has happened since Sep- 
tember 23, 1944, to make him a German citizen.’’ Therefore there was no 
lawful basis for his restraint in the United States. 

(In a similar case not involving loss of German nationality, this Court 
repeated its statement that the acts of the Costa Rican government in Costa 
Rica were not open to question. U. 8S. ex rel. Von Heymann vy. Watkins, 
159 F. (2d) 650, C.C.A. 2nd, Jan. 17, 1947, Chase, C. J.) 


Naturalization—good moral character. 
PETITIONS OF RUDDER, et al. 159 F. (2d) 695. 
Cireuit Court of Appeals, Second Circuit, Jan. 27, 1947. Swan, C. J. 


On four appeals from the District Court for the Eastern District of 
New York in cases where naturalization petitions were challenged by the 
government on the ground that petitioners lacked the requisite good moral 
character because each petitioner had lived for a considerable period of 
time with a woman not his legal wife, the Court held that ‘‘Because of the 
permanence, stability and apparent respectability of the relationships in- 
volved in the cases at bar, we think the trial judge did not err in ruling 
that the several petitioners were not disqualified for citizenship.’’ One 
petitioner had ‘‘married’’ in New York in 1924 a woman who had previously 
been divorced by her husband and was not entitled to remarry without 
permission from the divorce court; another had lived for four years with 
a married woman who had previously separated from her husband, and 
they married legally upon the former husband’s death; a third had lived 
seven years with a married woman separated from her husband, and mar- 
ried her legally as soon as she succeeded in obtaining a divorce from the 
husband ; and the fourth had separated from his wife for more than fifteen 
years and during the last eight or nine years lived with an unmarried 
woman who was known to neighbors and others as petitioner’s wife. The 
Court summed up its ruling in stating: ‘‘Morality is not to be measured 
solely by conventional formality, nor are the mores of a community static. 
The trend of recent naturalization decisions is to stress stability and faith- 
fulness in the ‘marital’ relationship rather than the mere legality of ties, 
which everyone knows may so easily be severed if the parties have the 
financial resources to obtain a Reno divorce.’’ 

(In Petition of Smith, 71 F. Supp. 968 (D.C.N.J. Apr. 30, 1947, Fake, 
D. J.), petitioner was held entitled to naturalization notwithstanding the 
fact that he married in New Jersey in reliance on a Mexican divorce from 
his first wife, obtained without the presence of either spouse in Mexico and 
consequently not regarded by New Jersey as a valid divorce.) 
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Enemy aliens—removal. 
U. S. ex rel. HACK v. CLARK. 159 F. (2d) 552. 
Circuit Court of Appeals, Seventh Circuit, Feb. 11, 1947. Minton, C. J. 


Habeas corpus was sought against the deportation to Germany as a 
dangerous enemy alien of a German-born German national, on the grounds 
that a hearing had been denied, that the President could not delegate to 
the Attorney-General the duty of determining whether the individual was 
dangerous, that hostilities with Germany had ceased and the state of Ger- 
many no longer existed, and that hearings might not be held before per- 
sons not officers of the United States, the results of which would be used 
by the Attorney General in an advisory manner. Habeas corpus was 
denied by the District Court for the Northern District of Illinois, and this 
judgment was affirmed. Citing U.S. ex rel. Knauer v. Jordan, 158 F. (2d) 
337; Citizens Protective League v. Clark, 155 F. (2d) 290; U. 8S. ex rel. 
Schwarzkopf v. Uhl, 187 F. (2d) 898, 900; U. S. ex rel. Schlueter v. Wat- 
kins, 67 F. Supp. 556, affirmed 158 F. (2d) 853; the court said: ‘‘In a 
proceeding of this kind but one question is open to the relator, and that 
is whether he is an enemy alien. . . . If he is, that ends the proceeding. 
He may not contest in the courts of the host nation when or under what 
circumstances he, an enemy alien, shall be ordered to depart. Whether 
the country from whence he came is still at war with the United States or 
is still in existence as a sovereign power is not for any court to say; that 
is a political question to be answered only by those branches of our Gov- 
ernment charged with the responsibility of political decisions, namely, the 
executive and legislative branches.”’ 


Nationality—expatriation. 
BAUER v. CLARK. 161 F. (2d) 397. 
Cireuit Court of Appeals, Seventh Circuit, Feb. 15, 1947. Major, C. J. 


Plaintiff appealed from a decision of the District Court for the Southern 
District of Indiana, denying him a declaratory judgment to the effect that 
he was an American citizen. He was born in Alsace in 1905, came to the 
United States in 1930, became naturalized here in 1935, and in 1938 re- 
turned to Germany. In 1940 he entered the German Army and took an 
oath of allegiance to Germany. Im 1941 he obtained an American pass- 
port on the basis of false representation, and returned to the United 
States to engage in espionage for Germany. Judgment of the District 
Court was affirmed, the Court holding that his expatriation resulted from 
the oath of allegiance to Germany and service in the German army, in addi- 
tion to which there was a presumption of expatriation from his renewed 
residence of more than two years in the country from whence he came. 
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Nationality—expatriation. 
DOS REIS ex rel. CAMARA vy. NICOLLS. 161 F. (2d) 860. 


Cireuit Court of Appeals, First Circuit, Apr. 2, 1947; reh. den. May 22. 
Magruder, C. J. 


Camara was born in Massachusetts Dec. 31, 1921 of a Portugese father 
and Brazilian mother, was taken to Portugal when 12, drafted by the 
Portuguese army at 21, served therein despite protest and without taking 
an oath of allegiance, and after leaving the army stowed away in a U. S. 
Army plane and came to the United States. The immigration authorities 
sought to deport him as a stowaway, claiming that he had lost American 
citizenship under 8 U. 8S. Code, sect. 801 by serving in the armed forces 
of a foreign state whose nationality he had. Habeas corpus was denied 
by the District Court for the District of Massachusetts, 68 F. Supp. 773. 
This decision was reversed and he was held to be entitled to release as an 
Amercian citizen. 

The court held that at birth Camara had ‘‘dual nationality as recognized 
in international law’’; that his service in the Portuguese Army under com- 
pulsion did not deprive him of citizenship, and that an interpretation of 
the Nationality Act of 1940 to cover the case of involuntary service in a 
foreign army would be open to grave doubts of constitutionality. This 
interpretation of the Act was strengthened by the fact that during Con- 
gressional Hearings prior to its enactment a representative of the Depart- 
ment of State had unsuccessfully sought the inclusion of a provision that, 
in these cases of military service by persons of dual nationality at birth, 
entry into the foreign armed forces should be conclusively presumed to be 
voluntary. The rejection of this provision indicated the intention of 
Congress in enacting the section. 


Nationality—Philippine citizen prior to independence.—Deportation. 
DEL GUERCIO v. GABOT. 161 F. (2d) 559. 
Circuit Court of Appeals, Ninth Cireuit, May 13, 1947. Stephens, C. J. 


Habeas corpus was granted against the deportation of a Philippine 
native who entered Hawaii Sept. 9, 1927 and the continental United States 
July 11, 1929, and who remained in the country except for four hours 
on March 20, 1934 when he visited Mexico. He was found guilty on Jan. 
28, 1935 of a second degree murder committed Oct. 11, 1934. Deportation 
was sought on the ground that within five years after entry he had com- 
mitted a crime involving moral turpitude. Although the crime involved 
moral turpitude, and the entry after the brief visit to Mexico constituted 
an ‘‘entry’’ for the purpose of the deportation laws, the Court held that 
natives of the Philippines, prior to the establishment of Philippine inde- 
pendence, were not aliens but nationals. The Philippine Independence 
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Act of 1934 by its terms did not become effective until acceptance by the 
Philippine people, which took place May 14, 1935; though this Act pro- 
vided that citizens of the Philippines who were not American citizens should 
be considered as if they were aliens for purposes of the United States im- 
migration, exclusion and expulsion laws, this should not be given retro- 
active effect. Therefore he was not an alien at the time of entry or con- 
viction. 


Effect given acts of foreign government—restitution of property taken 

BERNSTEIN v. VAN HEYGHEN FRERES SOCIETE ANONYME.* 
163 F. (2d) 246. 


Circuit Court of Appeals, Second Circuit, July 10, 1947. L. Hand, C. J. 


The plaintiff, now a resident of New York, brought an action for con- 
version of his ship, for damages for her detention, and for proceeds of 
insurance paid for her loss at sea. In his complaint, plaintiff alleged 
that he owned all the shares of stock in a German corporation, that by 
means of duress Nazi officials compelled him to transfer all the stock to a 
Nazi designee from whom the defendant, a Belgian corporation, with 
notice of the duress, acquired a ship belonging to the plaintiff’s corporation. 
The District Court quashed a warrant of attachment of a debt owed to the 
defendant, and dismissed the complaint. On appeal, 

Held: Order affirmed, since United States courts could not adjudicate 
the validity of the official acts of another government. Judge Learned 
Hand found that the Executive, in coneurring in the Niirnberg Judgment 
and in promulgating certain Military Government laws in Germany, had 
not acted to relieve the courts of their disability. He said: ‘‘ Neither the 
‘Charter’ nor the ‘Judgment’ aids the plaintiff in overcoming the real 
obstacle in his path; which is... that ... the claim is reserved for 
adjudication along with all other such claims as part of the final settle- 
ment with Germany.”’ 

Judge Clark dissented. Certiorari was denied by the United States 
Supreme Court, 68 Sup. Ct. 88 (Oct. 18, 1947). 


Aliens—deportation—person forcibly brought to U. S. by military forces. 

U. S. ex rel. BRADLEY v. WATKINS. 163 F. (2d) 328. 

Circuit Court of Appeals, Second Circuit, July 23, 1947. Swan, C. J. 
Bradley, a Norwegian follower of Quisling, went to Greenland Sept. 3, 

1941, and on Sept. 14 was taken into custody by the United States Coast 


Guard, transferred to a United States naval vessel, and brought to this 
country against his will on Oct. 14, 1941. He was ordered excluded by the 


* Digest submitted by Lewis B. Beatty, Jr., Univ. of Pennsylvania Law School. 
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Immigration Service, but was held in custody throughout the period of 
hostilities and then was ordered deported to Norway, where he was wanted 
by the Norwegian Government as a defendant and witness in war criminal 
trials. Habeas corpus was denied by the District Court, but this was 
reversed and he was released by the Circuit Court of Appeals, A. Hand 
dissenting. The Court said: 

‘*With respect to the immigration laws the status of the relator on 
arrival was the same, in our opinion, as that of a prisoner of war. Whether 
or not international law was violated by his seizure in and removal from 
Greenland before we became a belligerent, and whether his detention could 
be justified if he were still held in custody by the Navy, we need not con- 
sider, since the only justification asserted by the respondent for his de- 
tention is the exclusion order of Oct. 14, 1941. We hold that order no 
justification because Bradley was not an immigrant and, consequently, the 
board of special inquiry had no jurisdiction to make its order of ex- 
elusion.”’ 

The Court added: ‘‘The theory that an alien can be seized on foreign 
soil by armed forces of the United States Navy, brought as a prisoner to our 
shores, turned over to the immigration authorities as being an ‘applicant 
for admission to the United States,’ held in custody by them for nearly 
six years, and then deported to the country of his nativity by virtue of 
the exclusion order savors of those very ideologies against which our 
nation has just fought the greatest war of history. The relator is 
entitled to be released from custody although he has no right to enter the 
United States. He is an experienced seaman and states through his 
counsel that he has no desire to enter the United States but wishes to ship 
out as a seaman on a foreign bound vessel. He has this privilege. . . .’’ 


Diplomatic officers—immunities in third states. 

BERGMAN v. DE SIEYES. 71 F. Supp. 334. 

U. S. District Court, Southern District of New York, Dec. 30, 1946. Caffey, 
D. J. 


The French minister to Bolivia was sued civilly while temporarily in 
New York en route from France to his post in Bolivia. His defense was 
that he was immune from civil process. Plaintiff’s motion to strike this 
defense was denied, the court holding defendant entitled to diplomatic 
immunity. The court said that defendant was not entitled to immunity 
under 22 U. S. Code, sect. 252; but that this section and the corresponding 
British statute were merely declaratory of international law. Relying on 
New Chile Gold Mng. Co. v. Blanco, 4 T.L.R. 346 (1888), Holbrook, Nelson 
& Co. v. Henderson, 6 N. Y. Super. Ct. 619 (1839), Wilson v. Blanco, 56 
ibid. 582, 4 N.Y.S. 714 (1889), the French decision in Beyley v. Piedanna 
et Mauroy, Sirey, 1841, 2.148, the Habana Convention on Diplomatic Off- 
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cers of 1928 (art. 23), and 4 Hackworth’s Digest pp. 513-4, and discussing 
the views of treatise writers and the Harvard Research in International 
Law, the court held that immunity should be granted, despite the contrary 
decision in Carbone v. Carbone, 123 Misc. 656, 206 N.Y.S. 40 (1924). It 
concluded ‘‘that a foreign minister en route, either to or from his post in 
another country, is entitled to innocent passage through a third country 
and is also entitled, on the same grounds, whether as a matter of right 
or of discretion, to the same immunity from the jurisdiction of the courts 
of the third country that he would have if he were resident therein.”’ 


War—duration—termination. 
STINSON v. NEW YORK LIFE INS. CO. 69 F. Supp. 860. 
U. 8. District Court, District of Columbia, Feb. 6, 1947. Morris, J. 


In an action brought by the beneficiary of an insurance policy against the 
insurance company, the court held that the death of the insured, an officer 
of the United States Army, in a fall from a window in France on October 
2, 1945, was a death ‘‘while the insured is in the military or naval forces 
of any country engaged in war,’’ and therefore allowed only a restricted 
amount of recovery. The court said: ‘‘The United States becomes engaged 
in war whenever the Congress makes a declaration of war, or the con- 
gressional or executive authority of the Government recognizes that a state 
of war exists. The United States continues to be engaged in war until 
the legislative or executive authority, or both, recognize and declare that 
the United States is no longer so engaged. The judicial branch of the 
Government must, in this matter, of necessity be bound by and follow the 
action of the political branches of the Government.”’ 


It was likewise held that the- present war was not over, in Malbone 
Garage, Inc. v. Minkin, 72 N.Y.S. (2d) 327, 272 Ap. Div. 109 (2nd Dept., 
Apr. 28, 1947); and in Greenville Enterprise, Inc., v. Jennings, 41 S.E. 
(2d) 868 (South Carolina Supreme Ct., Mar. 10, 1947). The former in- 
volved a lease with provisions for renewal ‘‘after the termination of the 
war,’’ and the latter a statute making Sunday baseball and movies legal 
in counties containing Army posts, which statute expired six months 
‘after the present war has ended.”’ 


Naturalization—residence—admission as treaty merchant. 

PETITION OF WONG CHOON HOI. 71 F. Supp. 160. 

U. S. District Court, Southern District of California, Feb. 17, 1947. 
Mathes, D. J. 


Chinese admitted to United States in 1934 as unmarried minor son of 
Chinese treaty merchant who had entered in 1922, who worked with 
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father as merchant, and who in 1941 married an American citizen, was 
entitled to naturalization under 8 U. S. Code, section 710(h). Despite 
the government’s contention that he had not acquired the requisite three 
years ‘‘residence,’’ since his original admission was as a treaty merchant, 
the court said ‘‘Precedent of long standing holds that where, as in the 
proceeding at bar, a Chinese merchant was admitted to this country prior 
to 1924 pursuant to the Treaty of 1880, members of his family (wife and 
unmarried minor children) coming after 1924 are entitled to be admitted 
for permanent residence by virtue of the Treaty.”’ 

(To like effect In re Chi Yan Cham Louie, 70 F. Supp. 493 (W. D. 
Wash., Aug. 29, 1946).) 


Naturalization—residence—lawful entry. 
PETITION OF BOZIN. 70 F. Supp. 5. 


U. §S. District Court, Southern District of California, Feb. 20, 1947. 
Mathes, D. J. 


Petitioner was granted naturalization under 8 U. S. Code, sect. 1001, as 
a person who had served honorably in the United States Navy during the 
Second World War and who had been ‘‘lawfully admitted into the United 
States,’’ even though he obtained admission in 1940 as an alien seaman for 
sixty days, overstayed his time, and became a fisherman in California until 
drafted in 1944. The Court held the original entry to be ‘‘lawful’’ and 
expressly refused to follow Ex parte Fillibertie, 62 F. Supp. 744 (E.D.S.C. 
1945). 


Aliens—land ownership. 
IN RE KUYE TAKANO. 71 F. Supp. 79. 


U. S. District Court, Southern District of California, Feb. 21, 1947. 
Mathes, D. J. 


While bankruptcy proceedings were pending against an American-born 
Japanese, California authorities brought escheat proceedings against cer- 
tain land of the debtor as held by an alien ineligible to citizenship in viola- 
tion of the Alien Land Laws of California. The court held that escheat 
proceedings might go forward, the land being removed from the schedule 
of the debtor’s assets only if held escheated in the state courts. The court 
reiterated the rule that an alien’s right to land could not be attacked ex- 
cept in direct proceedings by the state. 

(Other cases involving aliens’ rights to own land included People v. 
Yeizo Ikada, 177 P. (2d) 948 (Calif. Appeals, Mar. 14, 1947, reh. gtd. Apr. 
12, 1947) ; and Branham v. Minear, 199 S.W. (2d) 841 (Tex. Civ. App., 
Jan. 17, 1947, reh. den. Feb. 21, 1947).) 
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Naturalization—expedited for military service. 
PETITION OF WONG SIE LIM. 71 F. Supp. 84. 


U.S. District Court, Northern District of California, Mar. 3, 1947. Good- 
man, D. J. 


An alien who entered the United States illegally, was ordered deported, 
then inducted into the United States Army, deported after discharge, and 
thereafter lawfully admitted, sought the privilege of expedited naturaliza- 
tion under 8 U. S. Code, section 1001, as amended Dec. 22, 1944, although 
his military service had been solely within the continental United States. 
This privilege was denied, the statute being strictly construed. 


Naturalization—Communist Party member. 
IN RE MACKAY. 71 F. Supp. 397. 


U. S. District Court, Northern District of Indiana, Mar. 31, 1947. Swy- 
gert, D. J. 


Naturalization was denied to a man who admitted membership in the 
Communist party, on the grounds (1) that he was a member of an organi- 
zation advocating overthrow of the Government of the United States (8 
U. 8. C. seetion 705), (2) that membership in the Communist party is in- 
compatible with the requirement that a petitioner for naturalization be at- 
tached to the principles of the Constitution of the United States and well 
disposed to the good order and happiness thereof, and (3) because of un- 
satisfactory answers with respect to what his attitude would be regarding 
military service in case of a war with a country having a Communistic 
form of government. On this last point, the court limited the effect of 
Grouard v. United States, 328 U.S. 61, to persons refusing to take up arms 
on purely religious objections. 


Aliens—deportation—moral turpitude—new ‘‘entry.’’ 
U.S. ex rel. MANZELLA v. ZIMMERMAN. 71 F. Supp. 534. 


U. S. District Court, Eastern District of Pennsylvania, Apr. 1, 1947. 
Maris, C. J. 


Habeas corpus was granted against deportation of an alien, the court 
holding that escape from prison while awaiting trial was not a crime in- 
volving ‘‘moral turpitude.’’ It was also held that there was a new ‘‘entry’’ 
into the United States, when an alien who had lived here thirteen years 
went to an island on the Canadian side of the Detroit River for a one day 
Picnic and returned. 


222 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Aliens—deportation—involuntary presence—asylum. 
U. S. ex rel. VON KLECZKOWSKI v. WATKINS. 71 F. Supp. 429. 


U. S. District Court, Southern District of New York, Apr. 22, 1947. 
Rifkind, D. J. 


Habeas corpus was sought against deportation of two Austrians who 
during the war had aided United States intelligence authorities in Turkey, 
had been brought without visas to the United States on Apr. 22, 1944 by 
military plane, and who had been detained as enemy aliens until 1946, 
when they were served with deportation warrants. Despite their conten- 
tion that American officials had promised them protection in return for 
their services, and their argument that deportation did not apply to those 
brought into the United States involuntarily by the government or com- 
ing at its invitation, habeas corpus was denied. The court held deporta- 
tion to be a permissible alternative to removal as enemy aliens (in which 
ease they would have had the right of voluntary departure). The court 
did not regard the immigration laws as recognizing the concept of asylum, 
and added that there was no evidence that it would be unsafe for them to 
return to Austria and no suggestion that Turkey would be unsafe for them. 


Territorial waters—law applicable on foreign vessel. 
S.S. SAMOVAR. 72 F. Supp. 574. 


U. S. District Court, Northern District of California, Apr. 24, 1947. 
Mathes, D. J. 


A longshoreman injured on a merchant vessel built in California for 
the U. S. Maritime Commission and delivered to the British Ministry of 
War Transport, which gave it a provisional British registry, libelled the 
vessel, its builder and its owner. The Ministry of War Transport claimed 
as charterer and did not request any immunity; it claimed that as the in- 
jury occurred on a British vessel British law should be applied. The 
court held that it had no jurisdiction with respect to the United States, 
but that the builder and Ministry of War Transport were liable. As to 
the applicable law, the court said: ‘‘So liability for a tort committed on 
board a vessel of foreign registry while in the territorial waters of a 
country, is determined by the law of that country. . . . Accordingly, libel- 
ant having been injured aboard a vessel flying the flag of Great Britain 
while in territorial waters of the United States, the general maritime law 
of this country determines the question of liability.’’ California law was 
also to be applied in so far as it ‘‘worked no prejudice’’ to the general 
maritime law. 
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Jurisdiction—citizen abroad—treason. 
UNITED STATES v. CHANDLER. 72 F. Supp. 230. 
U. S. District Court, Massachusetts, Apr. 28, 1947. Ford, D. J. 


Defendant, indicted for treason to the United States committed while 
in Germany, moved to dismiss the indictment on the grounds, inter alia, 
that the Constitutional definition of treason did not cover adherence to the 
enemy by one residing in enemy territory. The motion was denied, the 
Court saying in part on this point: ‘‘Treasonable acts endanger the sover- 
eignty of the United States. It has never been doubted that Congress has the 
power to punish an act committed beyond the territorial jurisdiction of 
the United States which is directly injurious to the government of the 
United States. ... 

‘* , . An alien domiciled in a foreign country as the defendant Chand- 
ler admittedly was during the periods alleged in the indictment was bound 
to obey all the laws of the German Reich as long as he remained in it, not 
immediately relating to citizenship, during his sojourn in it. All strangers 
are under the protection of a sovereign state while they are within its ter- 
ritory, and owe a local temporary allegiance in return for that protection. 
... At the same time a citizen of the United States owes to his govern- 
ment full, complete, and true allegiance. He may renounce and abandon 
it at any time. This is a natural and inherent right. When he goes 
abroad on a visit or for travel, he must, while abroad, obey the laws of the 
foreign country, where he is temporarily. In this sense and to this ex- 
tent only he owes a sort of allegiance to such government, but to no ex- 
tent and in no sense does this impair or qualify his allegiance or obliga- 
tions to his own country or to his own government.”’ 


Neutral seizure of scuttled belligerent vessel on high seas—salvage. 
THE OMAHA. 71 F. Supp. 314. 


U. 8. District Court, Puerto Rico, Apr. 30, 1947. Cooper, D. J. 


Salvage proceedings were brought by the United States and naval per- 
sonnel against the German vessel Odenwald which was stopped in mid- 
Atlantic, Nov. 6, 1941, by American neutrality patrol vessels. The 
Odenwald displayed United States colors, and her crew attempted to 
scuttle the vessel. Salvage was awarded to the United States and to the 
personnel who saved the Odenwald and brought it to Puerto Rico. The 
court held that although the master of the Odenwald may have been au- 
thorized by the German owners and German government to scuttle her, 
he was not entitled to sink her and so ignore the rights of a Swiss mortgagee 
and unknown cargo owners. The court said: ‘‘This is not a case of bounty 
or prize, inasmuch as the United States of America on November 6, 1941, 
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was not at war with Germany.’’ It added: ‘‘Although it is true that the 
Odenwald had committed no wrong against the United States except the 
display of American colors on a foreign vessel (22 U.S.C.A. § 454), a 
maritime lien for salvage attached to her upon her being salved by the 
people of the Omaha and Somers and they had the right to bring her into 
the nearest port.”’ 


Nationality—dual—enemy property. 
MIYUKI OKIHARA vy. CLARK. 71 F. Supp. 319. 
U. 8. District Court, Hawaii, May 6, 1947. McLaughlin, J. 


A resident of Hawaii, who was an American citizen and also a Japanese 
national, sought to recover from the Alien Property Custodian certain 
land and money vested by him. The Custodian claimed that the property 
belonged to plaintiff’s uncle, a Japanese national resident in Japan. 
Plaintiff’s complaint was dismissed, the court holding that to recover 
plaintiff must show that she was not an ‘‘enemy,’’ ‘‘ally of enemy,’’ or 
‘*foreign national’’; she could not show this, despite her American citizen- 
ship. It added: ‘‘And while for most purposes while in the United States 
a dual citizen will be regarded as a United States citizen only, yet under 
an act such as the Trading with the Enemy Act, its scope, purpose and 
precise provisions require the consideration of realities as well.’’ The 
court further held that the uncle’s interest had not been transferred to 
plaintiff because the deed purporting to do so was not filed until several 
hours after effective time of the ‘‘freezing’’ order of July 25, 1941. 


Naturalization—lawful entry. 
IN RE SIMMIOLKJIER. 71 F. Supp. 553. 


District Court, Virgin Islands, May 20, 1947. Moore, D. J. 


Because of difficulties regarding enforcement of the U. S. immigration 
laws in the Virgin Islands prior to the assumption of their administration 
by the Immigration and Naturalization Service, the latter issued a regula- 
tion that for re-entry purposes aliens who entered the Islands prior to 
July 1, 1938 should be presumed to have been admitted for permanent 
residence even though no record of their admission could be found. Peti- 
tioners for naturalization sought to avail themselves of this provision to 
establish the lawfulness of their entry for purposes of the required period 
of residence. The court held that the regulation was inapplicable, that 
legal admission for permanent residence must precede the required period 
of residence, and that naturalization could not be obtained until the ex- 
piration of the statutory period after a duly recorded entry. 
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Jurisdiction—ports—sabotage on foreign vessels. 


In The Mongtoia, 73 F. Supp. 17 (S. D. Texas, May 27, 1947, Kennerly, 
D. J.) an Italian merchant vessel seized for attempted sabotage in an 
American port in the spring of 1941, requisitioned by the United States 
pending trial of forfeiture proceedings for sabotage, and destroyed for 
scrap when in danger of sinking, was held forfeited to the United States 
under the Espionage Act of 1917. Relying on U. 8. v. The Antoinetta, 153 
F. (2d) 138, the Alien Property Custodian was held to be vested with all 
rights of the Italian company which had owned the vessel. In The Pietro 
Campanella—The Euro, 73 F. Supp. 18 (D. Md., July 22, 1947, Chesnut, 
D. J.), two Italian merchant vessels sabotaged in Baltimore in March, 1941 
were held not to be forfeited to the United States, since they had not been 
used as a ‘‘place of resort’’ for conspiracy or commission of an offense, 
but had merely been subjected to injury or destruction; the forfeiture 
provisions of section 3 of title 2 of the Espionage Act were held to be 
limited to the former offense. The Alien Property Custodian, however, 
was held entitled to all rights of the Italian owners, subject to determina- 
tion of the rights of counsel. 


Aliens—deportation—Administrative Procedures Act inapplicable. 
UNITED STATES ex rel. TRINLER v. CARUSI. 72 F. Supp. 193. 


U. S. District Court, Eastern District of Pennsylvania, June 18, 1947. Me- 
Granery, D. J. 


A bill of review was brought to set aside a deportation order against a 
Swiss national who had entered the United States as a treaty merchant 
and had been found guilty of exporting industrial diamonds contrary to 
Presidential Proclamation 2413, on the ground that while in jail he lost his 
status as a treaty merchant. Petitioner claimed that the Administrative 
Procedure Act of June 11, 1946 (5 U. S. Code sect. 1009) gave him a right 
to a judicial determination as to his deportation. The Court dismissed the 
bill of review, holding that Congress could not be presumed to have in- 
tended to cover this situation in the Administrative Procedure Act. 

The Court said: ‘‘The power to exclude and deport aliens stems from the 
authority of the United States as a sovereign nation and its authority over 
commerce with foreign nations. . . . The process whereby an alien obtains 
admission into the United States . . . is a lengthy one, and at its initial 
stages is subject only to administrative, and, ultimately, political controls. 
Thus, it has been pointed out that ‘Key man in the administrative structure 
for admission of aliens is the United States consul abroad. With visas 
required for both immigrants and temporary visitors, and with power to 
issue visas vested in the consul, his consent is a necessary condition to any 
further action of the Immigration authorities in passing upon the eligibility 
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of the alien to entry.’ Note, 39 Col. L. Rev. 502, 503. And, further, 
that ‘It is probable that in the exercise of this power, the consul has abso- 
lute discretion and that the appeal against him is through diplomatic 
channels only’. . . , although this is not true of consular power to revoke 
visas already issued. . . . Under the statutes of 1917 and 1924, a detailed 
administrative procedure has been set up to handle the exclusion of aliens 
and the deportation of those already admitted into the country.’’ 

The court pointed to the great numbers of deportation cases, and the 
small proportion of these which in the past have come before the courts on 
habeas corpus, and held that Congress could not have intended to upset 
the existing procedures by providing for judicial rather than administrative 
proceedings. 


Enemy aliens—Danzig natwnals—nonrecognition of German seizure of 
Danzig. 

U.S. ex rel. ZELLER v. WATKINS. 72 F. Supp. 980. 

U. S. District Court, Southern District of New York, July 9, 1947. 
Goddard, D. J. 


Zeller was born in Danzig Dec. 26, 1914; entered the United States in 
1936 on a Danzig passport; reported to the German Consulate in New York 
in September, 1939 for military service with the German Army; in 1942 


and 1943 registered with United States officials as a German national and 
objected to military service in the American army on that grounds; in 1944 
received subsistence money from the German government; and in 1945 
requested repatriation to Germany. He was detained at Ellis Island as 
an enemy alien, and brought habeas corpus proceedings to determine the 
legality of such detention. 

The court denied habeas corpus, pointing to the German law of 1939 
concerning the reunion of Danzig with Germany under which Danzig na- 
tionals were declared to be German nationals. The court said: ‘‘The fact 
that the United States government may not have recognized the seizure of 
Danzig by Germany (see Hackworth’s Digest of International Law, Vol. 
IV, p. 690, et seq.) is not material in determining the citizenship of this 
relator. United States ex rel. Schwarzkopf v. Uhl, 2 Cir., 187 F. 2d 898, 
903. 

‘‘There was no inherent reason insofar as the relator was personally con- 
cerned which would have prevented him from becoming a German citizen 
if he desired and elected to do so... . The Circuit Court of Appeals of 
this Circuit in the Uhl case adhered to the view that if an inhabitant of 
a conquered or ceded territory departed before the annexation and has 
never elected to accept the sovereignty of the new government his alle- 
giance is not transferred. . . . It is apparent that under the German law 
promulgated on the annexation of Danzig that this relator could become 
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a German national if he so desired. His record shows that he more than 
consented to becoming a German national. . . . It therefore is clear that 
the relator is properly detained as an enemy alien.”’ 


Treaties—Warsaw Aviation Convention—effect on local procedure of 
courts. 
ULEN v. AMERICAN AIRLINES. 7 F.R.D. 371. 
U. 8. District Court, District of Columbia, July 14, 1947. Morris, J. 


In an action for injuries due to an airplane crash in Virginia while en- 
route to Mexico, plaintiffs moved for summary judgment in their favor 
except as to amount of damages. Defendant airline contended, inter alia, 
that Article 20 of the Warsaw Convention signed Oct. 12, 1929 (49 Stat. 
3000) provided that the carrier should not be liable if he proves that he 
and his agents have taken all necessary measures to avoid the damage or 
that it was impossible to take such measures, and that the carrier should 
not be ‘‘shut off from its defensive rights’’ under that article by the Fed- 
eral Rules of Civil Procedure. Although summary judgment was not al- 
lowed because of a substitution of counsel for the defendant and the latter’s 
request to file an amended answer, on the treaty point the court said: 
‘‘Surely that treaty was not intended to fix the procedures by which a 
competent court could, under its recognized rules, determine whether or 
not there were genuine questions of facts to be tried by a jury.’’ 


Naturalization—effect of claiming exemption from military service. 
IN RE MARTINEZ. 73 F. Supp. 101. 


U. S. District Court, Western District of Pennsylvania, July 23, 1947. 
Gourley, D. J. 


Naturalization was denied a Spanish national who entered the United 
States in 1917, who when drafted in 1942 claimed exemption as a neutral 
alien, who two weeks thereafter applied for voluntary induction in the 
military forces and underwent a major operation in an endeavor to meet 
the physical requirements, and who while awaiting induction was relieved 
from liability to service by the regulation relieving all men over 38. 
Thereafter in 1944 he filed his declaration of intention to become a citizen, 
and in 1946 petitioned for naturalization. In addition to provisions of the 
Selective Service Act under which his application to be relieved from 
service barred him from thereafter becoming a citizen, the court held that 
he had failed to show his attachment to the principles of the Constitution. 
Rejecting as insincere his statement that he did not understand the nature 
of the form he executed in applying for exemption, the court added: ‘‘It is 
my belief that those who came to America, not as mere sojourners, but with 
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the intention of remaining here, making this land their home, availing 
themselves of the protection afforded by this government, and enjoying the 
opportunities derivable by virtue of its protecting care, owe at least a 
moral obligation to assist this government whenever it should be in need 
of their service. In consequence, with respect to those falling in that 
category who claimed exemption from the draft during World War II on 
account of the fact that they were citizens of a neutral country, whether 
they had previously executed a Declaration of Intention to become a citizen 
or not, I believe should be denied American citizenship on the ground of 
want of loyalty.’’ 

(See also In re Samowich, 70 F. Supp. 273 (W. D. Wash., Mar. 14, 
1947, Leavy D. J.).) 


Nationality—expatriation. 
SAVORGNAN v. UNITED STATES. 73 F. Supp. 109. 


U.S. District Court, Western District of Wisconsin, Sept. 10, 1947. Stone, 
D. J. 


Plaintiff was entitled to a declaratory judgment that she is an American 
citizen. She was born in Wisconsin in 1915; at the request of her fiancé 
(in the Italian diplomatic service here) applied in August, 1940 to the 
Italian Consulate in Chicago for Italian citizenship in order to get the 
Italian Government to consent to their marriage; at her fiancé’s request 
signed on Nov. 23, 1940 an application and oath of allegiance in Italian, 
which she did not then read, write or understand; married Dec. 26, 1940; 
and on July 15, 1941 left for Italy when Italian consular officers were 
ordered to leave the United States. In 1944 on the entry of American 
forces into Rome, she identified herself with them and was employed by the 
Allied Control Commission. She returned to the United States on an 
Italian diplomatic passport when she could not obtain an American pass- 
port. 

In holding that she had not lost American citizenship, the Court pointed 
out that the documents signed in the United States were before Italian 
officials rather than American officials, and that it was satisfied that she had 
no present or fixed intent to expatriate herself when she signed them. It 
stated: ‘‘If plaintiff, at the time she executed [these documents] .. . did 
not know or realize that she was renouncing allegiance to this country, her 
action was unintentional and of no validity. Intention is a fact to be 
proven. .. . Forsaking her country, departing therefrom, and knowingly 
renouncing her allegiance to it are essential requirements to expatriation. 
The plaintiff did not knowingly renounce or relinquish her American 
citizenship and is entitled to judgment declaring her to be an American 
citizen.”’ 
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Jurisdiction—foreign state as plaintiff. 
SWISS CONFEDERATION v. UNITED STATES. 70 F. Supp. 235. 
United States Court of Claims, Mar. 3, 1947. Whitaker, J. 


The Swiss Confederation sued in the Court of Claims for the amount 
which, added to that already paid, it regarded as just compensation for 
certain toluol belonging to that Government which was requisitioned by 
the United States on Nov. 5, 1941. Judgment was rendered for the 
plaintiff, though for a lesser valuation than claimed. The Court held 
that a foreign government was entitled to sue in the Court of Claims on 
all claims of a nature on which an individual might sue the United States, 
although the statutes giving jurisdiction to that Court made no mention of 
foreign governments as suitors. The Court said: ‘‘A foreign government 
might be unwilling to submit itself to the jurisdiction of the courts of the 
United States, but if it is willing to do so, we can conceive of no reason 
why Congress should have intended to prohibit a court established by it 
from giving to the foreign government the same redress which would be 
accorded to any other litigant.’’ 


International claims—right to payment of award. 
DRIER v. UNITED STATES. 70 F. Supp. 888. 
United States Court of Claims, Apr. 7, 1947. Jones, J. 


Plaintiff’s action to recover from the Treasury the amount of a claim 
against Germany considered by the Mixed Claims Commission, based on a 
private law of July 19, 1940 (54 Stat. 1341), was dismissed after consider- 
ation of the legislative history of the private law. 


International organizations—immumities of officials—tares—League em. 
ployee. 

JOHN H. CHAPMAN v. COMMISSIONER OF INTERNAL REVENUE. 
9 T.C. No. 87. 


United States Tax Court, Oct. 9, 1947. Murdock, J. 


A League of Nations official carrying on statistical work for the League 
at Princeton from 1940 to 1946 claimed exemption from United States in- 
come tax. The Tax Court held that his salary and allowance for living 
expenses were subject to taxation. The Secretary of State had refused 
to certify to the Treasury Department that for the taxable years in question 
each of the 45 members of the League, or the League itself, satisfied the 
requirements of section 116 (h) of the Internal Revenue Code, which ex- 
empts from income taxation the salary of an alien employee of a foreign 
government if the services rendered by the employee are similar to those 
performed abroad by employees of the United States Government and if the 
foreign government grants an equivalent exemption to United States Gov- 
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ernment employees. The Court held that the League was not a foreign 
government, and added: ‘‘The petitioner has not shown that employees of 
the Government of the United States performed services in foreign countries 
similar to those performed by the petitioner in this country or that any 
basis for reciprocal exemption from tax exists. . . . Section 116 (h) was 
not designed or intended to cover a case like the present one.’’ This con- 
clusion was confirmed by the enactment in late 1945 of the International 
Organization Immunities Act, extending the exemption to employees of an 
international organization. 

Harron, J., in a concurring opinion (joined in by Johnson, J.) dealt 
with petitioner’s argument that Congress could not have intended to apply 
the tax laws in a manner inconsistent with the requirements of inter- 
national law. He said: ‘‘A realistic view must be that the Congress, in 
considering and enacting domestic or internal legislation, was not thinking 
anything about the possible conflicts or harmony with principles of inter- 
national law. . . . And even the argument about the possible influence of 
principles of international law runs against the fact that petitioner, al- 
though an official of the League of Nations with a diplomatic status under 
Article 7 of the Covenant of the League, was not sent here on an official 
mission to or with the Government of the United States. Without creden- 
tials to our Government on some diplomatic mission, or official, even assum- 
ing diplomatic status to exist from the standpoint of the League, petitioner 
would appear to be in no better position than a person of diplomatic status 
in the territory of another state than that to which he is accredited, It 
would appear that the Government of the United States is not under any 
obligation, under international law or treaty or act of Congress, to grant 
the immunity from taxation of income which is really what petitioner de- 
sires. See Ogdon, Juridical Bases of Diplomatic Immunity, 1936, pp. 189- 
191. 

‘‘The Congress has declared the position which the Government must 
take with respect to the League of Nations in the statute authorizing the 
United States to accept membership for the Government of the United 
States in the International Labor Organization, an international organiza- 
tion which was under the League. The statute, enacted June 19, 1934, 
provides : ‘But in accepting such membership the President shall assume, on 
behalf of the United States, no obligation under the Covenant of the 
League.’ 48 Stat. 1183.’’ 


Treaties—effect as local law—U.N. Charter and discrimination. 
SIPES v. MeGHEE. 316 Mich. 614; 25 N.W. (2d) 638. 
Supreme Court of Michigan, Jan. 7, 1947. 


A restrictive covenant against the occupancy of certain land by persons 
not of the Caucasian race was held valid, despite the contention that the 
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United Nations Charter established a policy against upholding such cove- 
nants. The court said on this point: 

‘Some of the briefs go so far as to insist that the declarations of the 
Atlantic Charter and the United Nations’ Conference at San Francisco are 
international treaties and have the effect of law. 

‘*We do not understand it to be a principle of law that a treaty between 
sovereign nations is applicable to the contractual rights between citizens 
of the United States when a determination of these rights is sought in 
State courts. So far as the instant case is concerned, these pronouncements 
are merely indicative of a desirable social trend and an objective devoutly 
to be desired by all well-thinking people. These arguments are predicated 
upon a plea for justice rather than the application of the settled principles 
of established law.’’ 


Treaties—effect as local law—U.N. Charter and discrimination. 
KEMP v. RUBIN. 69 N.Y.S. (2d) 680. 


New York Supreme Court, Queens Special Term, Feb. 11, 1947, Livingston, 
J. 


The Court upheld the validity of a covenant against conveyance of certain 
land to any Negro. Passing upon one objection raised against the validity 
of such a covenant, the court said: ‘‘ Defendant’s remaining contention that 
enforcement of the covenant is forbidden by existing treaties to which the 
United States is a signatory is without force. These treaties have nothing 
to do with domestic matters nor with agreements between citizens of the 
United States. In fact, Article 2, Section 7, of the United Nations 
Charter . . . expressly so provides.’’ 


Recognition—effect of acts of unrecognized government. 


A/S MERILAID & CO. v. CHASE NAT. BANK OF CITY OF N.Y. 71 
N.Y.S. (2d) 377. 


Supreme Court, Special Term, New York County, May 16, 1947. Koch, J. 


In 1940, prior to the Soviet occupation of Estonia, plaintiff, an Estonian 
corporation, deposited a sum in defendant bank in New York. After the 
Soviet absorption of Estonia, the Estonian S.S.R. purported to nationalize 
plaintiff corporation and transfer it assets to an Estonian state corporation. 
In 1945 a meeting of a majority of the shareholders of plaintiff was held 
in Stockholm, where the seat of the corporation was transferred. Action 
was there taken to authorize the withdrawal of the deposit. Defendant 
bank refused to pay over the deposit, having received cabled instructions to 
transfer it to Soviet Banks. 

Held: Judgment for plaintiff. The court said in part: ‘‘The property 
involved in this action is located in New York where the contract relation 
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was originated. . . . The public policy of the State determines when the 
foreign legislation will apply, and a decree which is contrary to that policy 
will not be given effect. ... 

‘‘The nationalization decree of the present regime in Estonia goes be- 
yond the ordinary legislation regulating every day transactions of business. 
It is confiscatory in effect and contrary to the public policy of this State. 
In addition to this the government of the United States does not recognize 
the incorporation of the Republic of Estonia into the Union of Soviet 
Socialist Republics, and it has refused to recognize the Estonian Soviet 
Socialist Republic. The legality of the nationalization laws and decrees or 
of any of the acts of the regime now functioning in Estonia is not recog- 
nized by the government of the United States.’’ 

The court also held that the Freezing Controls under Exec. Order 8389 


did not affect plaintiff’s title. 


Treaties—interpretation—relation to inconsistant state statute. 


ANTOSZ v. STATE COMPENSATION COM’R. 43 S.E. (2d) 397. 
Riley, J. 


Supreme Court of Appeals of West Virginia, June 10, 1947. 


A Polish national lost his life Jan. 4, 1946 while working for a coal com- 
pany in West Virginia. His widow, a Polish national resident in Poland, 
sought Workmen’s Compensation in West Virginia, which was denied by 
the Workmen’s Compensation Appeals Board on the ground that the West 
Virginia laws, as amended in 1945, provided that no benefits should be paid 
to nonresident aliens. The widow appealed, relying on Article II of the 
Treaty of Friendship, Commerce and Consular Rights between the United 
States and Poland signed June 15, 1931 (48 Stat. 1507). This article 
provided that ‘‘With respect to that form of protection granted by Na- 
tional, State, or Provincial laws establishing civil liability for injuries or 
for death, and giving to relatives or heirs or dependents of an injured party 
a right of action or a pecuniary benefit,’’ such heirs or relatives or 
dependents should if nationals of Poland have the same rights as nationals 
of the United States. 

Held: Reversed, the statute being invalid in this case as in violation of 
treaty, which is the supreme law of the land. The Court said: 

‘Tt is well at this time to restate some of the cardinal rules which govern 
the interpretation of treaties. The primary rule is that the treaty shall be 
liberally construed, so as to carry out the intention and purpose of the 
contracting parties thereto, and to secure equality between them. . . . But 
such construction should not be extended so as to infringe upon the Consti- 
tution of the United States, or to invade the province of the States of the 
Union in matters inherently local, or to restrict the various states in the 
exercise of their sovereign powers.”’ 
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He added: ‘‘In the recent case of Micaz v. State Compensation Com- 
missioner, 123 W. Va. 14, 13 S.E. 2d 161, this Court, following the case of 
Liberato v. Royer, 270 U.S. 535... in appraising Article III of the 
treaty of 1871 between the United States and Italy, 17 Stat. 846, as amended 
in 1913, 38 Stat. 1669, 1670, held that the treaty did not render the statute 
unconstitutional as applied to the case of nonresident Italian national 
beneficiaries. It is to be noted, however, that unlike the Polish treaty, the 
Italian treaty simply established ‘a civil responsibility for injuries or for 
death caused by negligence or fault and gives to relatives or heirs of the 
injured [or deceased] party a right of action’ (italics supplied), whereas 
the Polish treaty establishes a ‘civil liability for injuries or for death, and 
giving to relatives or heirs or dependents of an injured party a right of 
action or pecuniary benefit’ (italics supplied) without regard to fault or 
negligence.’’ Therefore, the Court said, workmen’s compensation, although 
admittedly the result of contract, is covered by the alternative ‘‘a pecuniary 
benefit’’ which is absent from the Italian treaty. This was strengthened 
by the fact that Article XXIII of the Polish treaty provided that consular 
officers might represent nonresident beneficiaries before authorities ‘‘ad- 
ministering workmen’s compensation laws and other like statutes.’’ 


OTHER CASES, NOT SEPARATELY DIGESTED, INCLUDED: 
Aliens—deportation: 


DiPasquale v. Karnuth, 158 F. (2d) 878 (C.C.A. 2d, Jan. 11, 1947). 
U. S. ex rel. Bishop v. Watkins, 159 F. (2d) 505 (C.C.A. 2d, Jan. 15, 
1947). 


U. S. ex rel. Volpe v. Jordan, 161 F. (2d) 390 (C.C.A. 7th, Feb. 12, 
1947). 


Fong Haw Tan v. Phelan, 162 F. (2d) 663 (C.C.A. 9th, June 25, 1947). 


Aliens—exclusion: 


U.S. v. Hoy, 330 U. S. 724, 67 Sup. Ct. 1004 (Apr. 7, 1947). 
Bonham v. Bouiss, 161 F. (2d) 678 (C.C.A. 9th, May 7, 1947). 


Nationality: Application of Yuen Loo Wong, 73 F. Supp. 16 (D. Hawaii, 
Sept. 10, 1947). 


Naturalization: 


United States v. Kunz, 163 F. (2d) 344 (C.C.A. 2d, July 28, 1947). 
United States v. Borchers, 163 F. (2d) 347 (C.C.A. 2d, July 28, 1947). 
Petition of Zigalnitsky, 72 F. Supp. 987 (S.D.N.Y., June 23, 1947). 


Treaties: Cervantes v. United States, 163 F. (2d) 294 (C.C.A. 9th, Aug. 
21, 1947). 
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War—enemy property and trading with the enemy—A.P.C.: 


U. S. v. Krepper, 159 F. (2d) 958 (C.C.A. 3d, Dee. 11, 1946) ; cert. den. 
67 Sup. Ct. 865 (Mar. 3, 1947). 

Kind v. Clark, 161 F. (2d) 36 (C.C.A. 2d, Apr. 9, 1947). 

Cabell v. Clark, 162 F. (2d) 153 (C.C.A. 2d, May 26, 1947). 

Markham v. Taylor, 70 F. Supp. 202 (S.D.N.Y., Jan. 21, 1947). 

Kaname Fujino v. Clark, 71 F. Supp. 1 (D. Hawaii, Apr. 22, 1947). 

Alley v. Clark, 71 F. Supp. 521 (E.D.N.Y., May 1, 1947). 

Clark v. E. J. Lavino & Co., 72 F. Supp. 497 (E. D. Pa., June 30, 1947). 

In re Malgor’s Estate, 176 P. (2d) 66 (Calif. App., Jan. 6, 1947). 

In re Thramm’s Estate, 183 P. (2d) 97 (Calif. App., July 8, 1947). 


War—enemy aliens—removal: 


U. S. ex rel. Jaegeler v. Carusi, 72 F. Supp. 805 (E. D. Pa., July 15, 
1947). 
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BOOK REVIEWS AND NOTES 


Recognition in International Law. By H. Lauterpacht. Cambridge: The 
University Press (New York: The Macmillan Company); 1947. Pp. 
xix, 435. Index. $5.50. 


The theory of recognition in international law has traditionally been 
set forth in terms of constitutive or declaratory doctrines. Dr. Lauter- 
pacht’s approach is that of an eclectic as shown by his assertion that ‘‘al- 
though recognition is declaratory of an existing fact, such declaration, made 
in the impartial fulfilment of a legal duty, is constitutive, as between the 
recognizing state and the community so recognized, of international rights 
and duties ...’’ (p. 6). The author considers his subject under the 
customary headings of recognition of a new state, of new governments, and 
of belligerency and insurgency, but marshalls his evidence to prove that the 
‘‘practice is that governments base their attitude in matters of recognition 
not on any rights to follow their own particular interests, but on principles 
derived from general considerations of international justice and utility’’ 
(p. 16). 

As far as this reviewer is aware, Professor Lauterpacht’s consideration 
of the problems incident to recognition of belligerency and insurgency (pp. 
175-329) is the only extended treatment in English of the rules of inter- 
national law applicable to conditions of civil strife. Also noteworthy is 
his frequent use of chapter appendixes containing hitherto unpublished 
material from British official documents on pertinent phases of recognition. 

Despite the adroit manner in which Professor Lauterpacht argues for the 
right of a new state, government, or insurgent community to demand 
recognition, once the requirements of international law are met, it is 
difficult to accept his conclusion that the right exists. For instance, it is 
generally accepted that the interest of outside states is a legally relevant 
factor in granting belligerent recognition, and it is so accepted by the 
author (p. 183). Yet the test of a state’s interest is a subjective test, 
implying the ultimate discretion of a power to grant or withhold recognition 
as its interest dictates. To urge that ‘‘recognition of belligerency is per- 
missible and—given the existence of other factual requirements—obligatory 
when the interests of outside states are involved in such a manner as to 
necessitate a definition of relations’’ (p. 240) hardly furnishes a definite 
and objective criterion for basing a grant of belligerent rights sans dis- 
cretion. The reviewer believes that the conclusion of Judge MeNair is 
more consonant with current realities. He held that ‘‘those who assert 
that insurgents satisfying the conditions which would justify a foreign 
State in granting them reengnition of belligerency have a legal right to it 
have not made out their case’ (Law Quarterly Review, liii, 478). 
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Recognition of belligerency is a rather rare phenomenon, as is evidenced 
by the fact that neither the United States nor Great Britain have had 
occasion to grant it since the American Civil War. Professor Lauterpacht, 
however, does manage to find one or two questionable and exotic applica- 
tions since 1861 in Anglo-American practice, such as the British recog- 
nition of the belligerency of the Bonny River chieftains in their revolt 
against Chief Ja Ja in 1870 (p. 180). The author’s explanation of the 
causes for the relative infrequency of recognition of belligerency fails to 
include any consideration of the relationship which the changing concept 
of neutrality has to the reluctance of outside powers to declare themselves 
neutral (the normal manner in which foreign powers recognize belligerency ) 
in eases of civil conflicts. 

Students of the subject will welcome Dr. Lauterpacht’s clarifying study 
of the ‘‘recognition of insurgency’’ and the international rights and duties 
subsumed under such a status. It is to be regretted that the Cambridge 
Whewell Professor did not apply his great erudition to a more systematic 
examination of the relationships of the whole concept of recognition and 
non-recognition to the problem as seen from the viewpoint of the organized 
world community. Such treatment as the author gives to the matter in this 
respect seems incidental. Those who seek for an international law which 
will become increasingly adaptable to the ends of this community will find 
this omission disappointing. 

RoscoE OGLESBY 


Oklahoma A. & M. 


Principios Normativos del Derecho Internacional Publico. By Teodoro 
Alvarado Garaicoa. Guayaquil: Imprensa de la Universidad; 1946. 
Pp. 395. 


This volume, written by a professor holding the chair of international 
law in the University of Guayaquil, follows the traditional lines of treatises 
on international law, but at the same time emphasises the special problems 
peculiar to the Inter-American regional system and in particular the point 
of view of the Government of Ecuador. In the course of a long history of 
the development of international law the author gives a survey of successive 
Inter-American conferences and of various doctrines which he describes as 
‘American international,’’ although the author makes no attempt to 
reconcile the conficting principles presented by the different doctrines, as, 
for example, the apparent conflict between the Tobar Doctrine and the 
rejection by Ecuador of the Larreta Doctrine. The doctrine of non- 
intervention is discussed, and the author is of the opinion that the Confer- 
ence of Buenos Aires of 1936 laid down the correct principle, at the same 
time confiding cases of possible violation to a consultative meeting of 
Foreign Ministers. Under the head of ‘‘The New Reciprocity’’ the author 
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includes the policy of trade agreements inaugurated by the United States. 
Two of the closing chapters deal in general terms with the interesting 
question of the application of international law to civil wars—a problem 
which still awaits the development of more constructive rules. In dis- 
cussing the ‘‘new tendencies of international law’’ the author lays stress 
upon the necessity of international organization and the development of 
rules of codperation representing the essential unity of the community of 
nations. Absolute sovereignty is an anomaly. The true function of inter- 
national law is to create and maintain an organ capable of enforcing the 
fulfillment of international obligations. 
CHARLES G. FENWICK 


Of the Board of Editors 


El Derecho Internacional Publico antes de la Fra Cristiana. By Isidoro 
Ruiz Moreno. Buenos Aires: Faculty of Law and Social Sciences; 
1946. Pp. 554. 


This large book by the well-known Argentinian student of international 
law treats the problem of the existence of international law prior to the 
Christian era. It is heavily documented, treats an interesting problem, 
and is an excellent work. The first part states the problem and surveys its 
status in literature. The majority of writers deny the existence of any 
such law. Ruiz Moreno analyzes Laurent’s History of the Law of Nations 
and shows that Laurent’s thesis of the non-existence of international law 
in pre-Christian times is contradicted by many passages in the work of 
Laurent itself. Most later scholars have adopted this negative attitude. 
Some writers take an eclectic attitude: they restrict the existence of inter- 
national law in ancient times to Greece and Rome, or admit only a sporadic, 
fragmentary, embryonic international law, or deny its legal character. 
Ruiz Moreno finally discusses the authors who affirm the existence of a 
pre-Christian international law: Nys, Heffter, Philipson and, especially, 
Korff and Taube. 

In full agreement with this last group of authors, Ruiz Moreno affirms 
the existence of pre-Christian international law. But his task is not only 
to affirm its existence but also to show that the arguments made for its 
non-existence are untenable. Protestant writers thought international law 
to be only a creation of the Reformation, whereas Catholic writers believed 
that international law could come into existence only with Christianity. 
Others claimed that the creation of international law has been the privilege 
of Europe. Others, finally, relied on the alleged complete isolation of pre- 
Christian States, on their xenophobia, or on the trend toward a universal 
monarchy. The negative attitude is untenable, the supposed arguments 
are the consequence of fallacies, of prejudices, and of ignorance: not only 
to affirm, but to prove that this is so, to prove it by abundant, uncontra- 
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dictable evidence, is the task which the author has set for himself. This 
proof can be given not only through the analysis of religious, literary, and 
scientific works, but the progress of archeology, the discovery of hieroglyphs, 
of the great libraries in cuneiform writing, papyri, monuments and so on, 
has made such proof overwhelming. 

The task of proving his positive thesis is conducted by two methods. 
To refute the traditional thesis of complete isolation, the author shows in 
the second part of his book that international relations on a broad scale— 
international relations in the cultural, religious, political, and economic 
field—did exist at all times, from the Sumerian period onward, 3000 years 
B.C. and, perhaps, earlier. Making use of a great bibliography of general 
historical works and specialized monographs, the author presents this proof, 
by no means restricted to classic Greece and Republican Rome, but takes 
into consideration the Sumerian, Egyptian, Hittite, Bablyonian, Assyrian, 
Phoenician, Egean, Homeric, Biblical times as well as ancient India, China, 
Japan, and pre-Columbian America. 

The second method of proof consists in showing that institutions and 
rules of international law existed at all these periods. He discusses, for 
this purpose, the whole law of peace and war. 

From these abundant proofs the author draws the theoretical conclusion 
that international law is not a privilege of Christianity or of Europe; that 
it is as old as human culture (and perhaps older—the ‘‘intertribal law’’), 
that it has always existed at all times and on all continents, that it has 
many similarities with the modern law of nations, that basic institutions and 
rules, such as the distinction between a law of peace and of war, the inter- 
national responsibility of states, the sanctity of treaties, the inviolability of 
ambassadors and so on, are identical. On the other hand he admits the 
great differences, as, for instance, the absence of the concept of a universal 
international community. 

There is, however, one point, as it seems to this reviewer, which is not 
clear in this book. It is perfectly true that the thesis which dates our 
international law from 1648 is untenable. The modern law of nations 
was developed in 13th century Italy, as has been shown by Balladore 
Pallieri and Sereni. International law did exist in pre-Christian times, 
but it was not our international law. A comparison with the development 
of municipal law will make this point clear. 

The present-day law of England and the United States is the Common 
Law, dating from the Norman Conquest. The history of the law of Eng- 
land is the history of the Common Law. But the history of law in Eng- 
land is the history of three laws: Roman, Anglo-Saxon, and Common Law. 

To study their similarities and differences is the task of comparative law. 
Thus the history of our modern law of nations dates from the 13th century. 
But there did exist, as the author proves, other regional international 
laws. To treat them is not to give the history of international law, of our 
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international law, but the history of different systems of international 
law. To study their similarities and differences, to explain the past, and, 
perhaps, to prepare the future, is a part of the science of comparative law. 
This comparative research, little developed until now, may be called com- 
parative international law. 

JoseF L. Kunz 


Of the Board of Editors 


L’Occupation Allemande Pendant La Derniére Guerre Mondiale. By 
Jonkheer C. M. O. van Nispen tot Sevenaer. The Hague: Martinus 
Nijhoff; 1946. Pp. xii, 324. Annex and indexes. 12 guilders. 


This is an ardent book. It is an earnest and vehement plea by a lawyer. 
Much of it was written while the author lived under the German occupation 
of the Netherlands. Despite the title there is no detail here about World 
War II; there is considerable discussion of precedents in World War I. 
This book is not, however, a collection of data for the positivist, although 
it is well documented and annotated. It is rather a philosophical essay 
for the moralist. In large part it is a disquisition on the theory of gov- 
ernment. Compared to Feilchenfeld’s recent valuable monograph on 
belligerent occupation this volume, even in its form of organization and 
presentation, is in the style of the classical writers of the seventeenth and 
early eighteenth centuries. These observations are in no sense derogatory. 
This is a book which repays reading by anyone interested in the theory of 
international law and in its anterior theoretical, moral, and juristic bases. 
It calls for careful reading as a whole although there is much repetition, 
largely by way of constant cross-reference, recapitulation, and emphasis. 
The author is likely to be misrepresented by any one who opens the book 
at a particular page and quotes a passage without carefully studying its 
context. Yet the author offers the reader constant aid: the first chapter 
is a summary and a preview of the five major parts of the book; in the 
table of contents each chapter number is followed by a brief synopsis of the 
contents; every section has an illuminating caption; each chapter contains 
a section labelled ‘‘Conclusion.’’ 

The volume is devoted mainly to an analysis of the basic character of the 
authority of a belligerent occupant. The larger part of the discussion 
focusses around Article 43 of the Annex to the Fourth Hague Convention 
on the laws and customs of war on land. It will be recalled that this article 
provides : 


The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his 
power to restore and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country. 
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Jonkheer van Nispen tot Sevenaer analyzes in detail the phrases in this 
article. He examines its antecedents in the Brussels Conference of 1874 
and the debates which took place there and, later, at The Hague. Funda- 
mentally he explores the juridical and moral bases of governmental author- 
ity. He denies that such authority can ever be founded on injustice, on 
brute force. Legitimacy of power is determined by the community over 
which the power is exercised. International law, whether customary or 
as embodied in the Hague Convention, does not confer authority upon the 
occupant; they rather impose limitations upon the exercise of his physical 
de facto power. The occupant accordingly does not enjoy the rights of 
legitimate authority. As a corollary of this proposition the citizens of the 
occupied country have no duty to obey the occupant and the ousted legiti- 
mate government has no duty to respect the occupant’s acts. Nevertheless 
if the occupant enacts measures which conduce to the welfare of the com- 
munity these measures may be obeyed and may even be ratified by the 
legitimate government upon its restoration. The author also agrees that 
if the inhabitants of the occupied territory resist those measures of the 
occupant which are taken in conformity with the Hague Regulations, they 
thereby release the occupant from the duty of respecting their personal 
situations. In this connection the author produces interesting passages 
relative to the nature and effect of collaboration with the occupant under 
various circumstances. Passages of current practical importance are de- 
voted to the property rights of third parties in whose chain of title some 
act of the occupant forms a link. Here it is important to note that the 
author concedes the point that the occupant may take certain action in con- 
formity with his military requirements. 

One would expect in such a discussion a constant emphasis upon the 
distinction between just and unjust wars. Such a distinction is indeed 
noted in the preparatory summary and is developed especially in the last 
chapter, but in the body of the book it sometimes seems to be overlooked. 
The author asserts that in an unjust war all acts of invasion are devoid 
of legal basis; every homicide is a murder and every requisition a theft. 
But he admits that the Hague Conventions did not distinguish between just 
and unjust wars. He deals in only a fragmentary way with the modern 
doctrines, based on the Briand-Kellogg Pact, the Covenant, and the Charter, 
and points out that there is still a gap in the international machinery for 
judging such fundamental questions. Naturally, but without the system- 
atic logic of most of his arguments, the author concludes that there is no 
question but that Germany waged an unjust war in 1939 and the following 
years. He appears to argue that the belligerent occupant who is waging a 
just war has inherently an unlimited right equivalent to that of the legiti- 
mate authority. The right of the just occupant, however, stems not from 
his power, but from the justice of his cause. This inherent right of the 
just occupant is nonetheless limited contractually by the Hague Convention. 
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This volume is not an occupying authority’s handbook but it is a valuable 
aid to those who are now officially concerned with the aftermaths of occu- 
pation. 

Puiuip C. JESSUP 


Of the Board of Editors 


La Fonte Suprema dell’ordinamento internazionale. By Giuseppe Sperduti. 
Milan: A. Giuffré; 1946. Pp. 229. 


Like the book by Ziccardi (see review in this JourNAL, Vol. 41 (1947), 
pp. 489-491), the book under review is dedicated to a search for the highest 
source of international law. The author starts from the doctrine of the 
‘*basic norm,’’ as developed independently by Perassi and Kelsen. The 
author praises Kelsen’s ‘‘basic norm’’ as a new and one of the most fruit- 
ful doctrines of the science of law, a doctrine which has gained enormous 
influence and undergone different developments at the hands of different 
writers. Kelsen’s basic norm aims at overcoming the 19th century legal 
positivism, at finding the source of validity of positive law. It serves dif- 
ferent purposes: as the source of validity, as the origin of the creation of a 
legal order, and as a criterion for the cognition of law. But the author 
cannot follow this doctrine. He points out its fundamental antinomy— 
as Recaséns Siches and Garcia Maynez had done long before: It is neither 
a norm of positive law, nor has it metaphysical consistency, and yet it 
must be thought of as an objective norm, since, in consequence of the strict 
separation of ‘‘oughtness’’ from ‘‘isness,’’ law can never derive from a 
fact. It is a logical presupposition, in harmony with Marburg Neo- 
Kantianism. 

Neither can the author follow the transformation which Kelsen’s ‘‘basic 
norm’’ has encountered at the hands of Verdross, who made it from a 
hypothesis into an absolute, from a logical into an ethical, norm and thus 
made natural law the basis of positive law, by his attempt to found the 
law meta-empirically in the realm of objective values. Nor can the author 
share Ross’s attempt to found the law empirically, by seeing the basis of 
positive law in the social totality to which it refers. Untenable is, finally, 
the construction of Ziccardi, according to whom the ‘‘basic norm’’ must be 
a positive legal norm. 

It has no meaning, the author tells us, to speak of the ‘‘basic norm’’ 
either as of a positive norm (Ziccardi) or as of a norm of objective values 
pertaining to a meta-empirical system (Verdross) ; for in the latter case 
the autonomy of the law would be lost. The author believes that it is 
possible to base the validity of the law on what he calls the ‘‘idea of social 
dutifulness’’ (idea della doverosita sociale), conceived as an element of the 
spiritual possession of humanity. Contrary to the idea of justice, this 
idea has an ontological, not an axiological consistency, and relates not to 
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the contents, but to a constant quality, of the law. Such foundation, he 
believes, is immune from a juridical-ethical synchretism. From this idea, 
according to the author, the law is derived, whereas ethics stems from the 
idea of justice. True, he admits, as both ideas coexist in the human mind, 
the ethical system will be, in the words of Del Vecchio, ‘‘an ideal model of 
the positive law,’’ but as the two ideas cannot be derived from each other, 
the formal autonomy of the two systems remains unimpaired. ‘‘ Positive 
law,’’ the author defines, ‘‘is every system of normative propositions, 
juridical in structure, which responds to the idea of social dutifulness’’ 
(p. 115). Whether this idea is an original product of the human mind, 
or a reflection of a transcending realm of values, the jurist needs not 
investigate. 

On this basis the author starts his investigation into the highest source 
of international law. Custom, contrary to Ziccardi, cannot be this highest 
source; primarily for the reason that the highest source must be unitarian, 
whereas custom is not only the source of general, but also of particular, in- 
ternational law. The highest source of international law is for the author 
‘‘pre-juridical custom,’’ as the process through which the international 
community organizes itself fundamentally. The highest source is ‘‘the 
normative fact of effective auto-organization.’’ It is not a historical event. 
It is a ‘‘fact of continuing normativism.’’ It is the concept of the highest 
source; a different problem is the investigation of the historical concretiza- 
tion of this highest source at a given historical moment. 


From the point of view of critique, this reviewer appreciates also in this 
book the virtues of the Italian School of international law. But the con- 


struction of the author, concerning the ‘‘idea of social dutifulness’’ is not 


convincing and leads him, in any case, beyond the positive law. True, 
the author says, that the science of law consists of dogmatic and pre- 
dogmatic investigations. It seems also philosophically hardly tenable to 
derive ethics from the idea of justice. Justice basically contains the ele- 
ment of proportionality; it is the highest of the juridical values, it is a 
norm of conduct ad alterum, whereas ethics regulates the full life of the 
individual. Justice is the highest of the juridical values; but the latter 
are, according to the modern theory of values, lower in rank than the 
ethical values. 

There is one last remark which, coming from this reviewer may perhaps, 
be surprising: namely, criticism of the abstract theorizing of the Italian 
School. True, vis-a-vis those who suffer from excessive practicality, it is 
necessary to underline, as this reviewer often does, that there is no practice 
without theory and that in the relations between them it is theory which 
holds the commanding position. But the Italian School suffers from the 
opposite malady, ‘‘pure theorizing’’; the Italians, as Rabel said of the 
Italian theory of the Conflict of Laws, work exclusively in a hyper-refined 
abstract theory, enjoying, so to speak, a scholastic pleasure in formulae 
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and dialectical arguments. It seems necessary to emphasize in this case 
that theory, however important and superior in rank, does not exist for 
theory’s sake, but always with respect to practice, that the value of a 
theory must be proved by giving us a satisfying scientific construction 
of reality. It is, therefore, comforting to read in the preface that the re- 
sults of this theoretical investigation will be the starting-point of the 
author’s coming investigation of the general organization of the inter- 
national community. 
JoseFr L. Kunz 

Of the Board of Editors 


Le préambule de la Charte, base idéologique de 1’0.N.U. By André 
Salomon. Geneva-Paris: Editions des Trois Collines; 1946. Pp. 229. 


The Preamble of the United Nations Charter, rich in general professions 
of faith and poor in normative contents, has been subjected by the author 
to a penetrating juridico-technical analysis with the disappointing results 
that were to be expected. The cornerstones of the whole edifice are justice, 
legal equality of states, and the rights of man. Now as to the rights of 
man it is clear to the author that the relevant statements in the Preamble 
have only declaratory—or shall we say ‘‘proclamatory’’?—and no norma- 
tive value. The professed legal equality of states is contradicted by nu- 
merous—the author counted altogether nineteen—provisions of the Charter 
the cumulative effect of which is the establishment of an effective hegemony 
of the Big Five. The idea of justice is balanced in the Preamble itself by 
the determination to respect international obligations. The author, who 
finally consoles himself with the thought that justice is, or should be, the 
guiding star of the United Nations, is aware, of course, of the fact that 
what we shall see in practice is not ideal justice but justice as interpreted 
and applied by the organs and the members of the United Nations. 

Branching off into the neighboring Purposes and Principles of the Char- 
ter, the author argues that paragraph 6 of Article 2 is of exceptional in- 
terest and indeed enunciatory of a novel doctrine. By relating paragraph 
6 to the preceding paragraph 5 the author intends to show that neutral non- 
member states are bound not merely to tolerate passively interference with 
their neutrality. They are above all bound to give the United Nations, 
according to the terms of paragraph 5, ‘‘every assistance in any action it 
takes in accordance with the present Charter.’’ It is a pity that the author 
did not think it worth while to explain how so radical a departure from 
international law can be reconciled with the determination ‘‘to establish 
conditions under which justice and respect for the obligations arising from 
treaties and other sources of international law can be maintained.’’ 

The exception of domestic jurisdiction in Article 2, paragraph 7, is 
Subjected to a devastating critique. In an attempt to safeguard the in- 
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tegrity of the Preamble, the author points out that in spite of the far- 
reaching character of this exception the ideological foundation of the United 
Nations is not limited in any sense. He does, however, admit—and this 
is from a practical viewpoint more important—that Article 2, paragraph 7, 
may prove a dangerous limitation upon the effective application of this 
ideology. This no doubt was intended by the authors of the Charter. ‘‘If 
the Big Five,’’ says Mr. Salomon, ‘‘have arrogated to themselves the veto 
power with respect to all question of international interest then Article 2, 
paragraph 7, creates a veto power which each state may exercise with re- 
spect to any question within its domestic jurisdiction.’’ There appears 
to be more equality of nations, large and small, in the Charter that one 
suspected. Mr. Salomon has made an interesting and useful contribution 
to the study of the Charter. His arguments are well documented by 
quotations from the proceedings of the San Francisco Conference. It is 
valuable as one of the first monographic treatments of the Preamble and 
some related articles of the Charter. 
Gross 
Fletcher School of 
Law and Diplomacy 


Occupation of Germany, Policy and Progress, 1945-46. Washington: De- 
partment of State; 1947. Pp. viii, 241. Appendixes. 


This is the official progress report on American occupation in Germany 
down to the end of 1946. It is still timely, however, for it sets forth our 
official policy, covers (though very briefly) the developments in this policy 
and its operation in practice down to 1947, and includes numerous charts, 
graphs, and 170 pages of key documents, including, for instance, the 
famous JCS 1067, the Potsdam Agreement, Secretary Byrnes’ Stuttgart 
speech of September 6, 1946, the directives concerning denazification, and 
many others. In fact the appendixes alone make this an indispensable 
little source book for all those interested in the problem of Germany. 

One should not expect much self-criticism from such a report, virtually an 
apologia (though a very restrained one) for American policies in Germany. 
Thus we are not surprised to note that while the report frankly admits 
certain failures, these, the reader is left to imply, are due mainly to la 
force des choses or to faulty policies on the part of other occupying powers. 
For a more objective study of the occupation, notably our own failings and 
failures, the recent work of Harold Zink is much more useful.’ 

According to the report ‘‘the making of policy has been a continuing 
process since Pearl Harbor.’’ One wonders whether ‘‘continuing’’ is not a 
euphemism for ‘‘vacillating.’? Among the highlights of the report we 


1 Harold Zink, American Military Government in Germany, New York: Macmillan; 
1947, reviewed in this JOURNAL, Vol. 41 (1947), p. 976. 
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find reiterated the statement that according to the American view the 
western frontiers of Poland are still provisional. While maintaining that 
the physical disarmanent of Germany is ‘‘largely completed,’’ the report 
admits that moral disarmament has only just commenced. Denazification 
has been a ‘‘slow and difficult process,’’ the policy of turning over this 
matter to German tribunals having proved admittedly unsatisfactory. 
The difficulties arising out of the repatriation of over six million Germans 
into a truncated state are also described. The economic problems of re- 
construction are analyzed, particularly the delicate question of reparations. 
These grave problems are rendered more complex by the failure to achieve 
the economic unity envisaged at Potsdam, as well as by Soviet obstruction- 
ist tactics and her ez parte interpretations of previous agreements. A 
brief comparison is made of administrative policies in the four zones. The 
American policy is based on the conviction that ‘‘democratization can be 
achieved only through practical experience and the assumption by the 
Germans of direct responsibility for governmental action.’’ Other sections 
concern the revival of political life, especially by encouraging the activities 
of political parties; the role of trade unions; and, finally, lumped rather 
significantly together in a brief section, education, information control, and 
religion. 

According to the report the chief tasks for the future are: (1) the revival 
of German economy, which depends largely on a wise reparations policy ; 
(2) the establishment of a new German state with a ‘‘genuinely democratic 
control’’; (3) the elimination of Nazi social structure, mentality and 
culture; (4) the bringing of Germany into an international security system 
which ‘‘will consolidate the Allied victory and insure that Germany will 
never again menace the peace of the world.’’ 

JoHN B. WHITTON 
Of the Board of Editors 


The Chrysanthemum and the Sword. By Ruth Benedict. Boston: Hough- 
ton Mifflin, 1946. Pp. 324. Glossary. Index. $3.00. 


Star-Spangled Mikado. By Frank Kelley and Cornelius Ryan. New 
York: McBride, 1947. Appendices. Pp. 282. $3.50. 


When one returns to the United States from a period of service with 
occupation forces in Japan he cannot escape a feeling of unreality. It is 
not the bewilderment and sense of the near-grotesque which rather over- 
whelm the new arrival in Tokyo or Yokohama, of course; rather it is a 
somewhat stunned surprise that the great enterprise of the occupation 
part of his life for some time, seems to excite little interest among Ameri- 
cans. High prices, the baseball season, almost any news from Europe, push 
eastern Asia onto the back pages of newspapers; they appeared to the 
Writer last summer to exclude this area of immediate American interest 
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from people’s minds as well. It must be added that this observation is 
even more valid in Europe, inevitably preoccupied as peoples and Govern- 
ments are with immediate problems of daily living, even survival. 

Little is accomplished by asking why this situation exists. Does not 
even brief contemplation of the global ‘‘cold war’’ lead to the inevitable 
conclusion that there is the most urgent need, in America at least, for 
greater, more profound understanding of our interests in east Asia and 
in Japan in particular? There certainly is at least the danger that our 
preoccupation with European problems, and ‘‘aggressive expansionism”’ 
in that region, may blind us to the importance of other areas of the world, 
and to the fact that the ‘‘expansionism,’’ whether aggressive in a physical 
sense or ideological, is world-wide. 

Understanding of Japan, it may be suggested, is urgently demanded in 
at least three different senses. What are the basic objectives of the United 
States in Japan and the adjacent mainlands of China and Korea? What 
do we want and what do we need in the area? Secondly—to quite as im- 
portant a degree as during the war—we need a more informed attempt to 
understand the Japanese character and psychology; the legend of the 
‘‘inserutable Japanese’’ may some day prove to be spurious. Finally, there 
is an even more urgent necessity: information which may lead to under- 
standing of the set-up, operations, and real achievements in Japan under 
General MacArthur. 

The two volumes under consideration are both praiseworthy attempts 
to provide some aspects of all this understanding. The Chrysanthemum 
and the Sword developed from the indubitably valuable work performed by 
Miss Benedict, the well-known anthropologist, for the Office of War In- 
formation during the war. It is a generally readable distillation of sound 
scholarship and painstaking research. Star-Spangled Mikado is as differ- 
ent a book as can be imagined. Messrs. Kelley and Ryan are able profes- 
sional journalists who both served in Tokyo, for New York and London 
papers, during the first and often trying period of the occupation in 
1945-46. 

The first necessity which might lead to better understanding—apprecia- 
tion of American aims in Japan and eastern Asia, realization of our stake 
—is not adequately treated in either book. Bases of policy which are ac- 
cepted as fundamental by occupation authorities, such as Japan’s probable 
future significance to our global strategy, are glossed over or omitted. 
The geographical significance of Japan’s position vis-a-vis Communist- 
threatened China and Korea is not analyzed. There is but brief discussion 
of the present and future economic problems of Japan, or of the similarity 
which their significance to America bears to the problems of Germany. 
One must look elsewhere, to earlier books and to easily-available official re- 
ports on the occupation, for suggestive discussion of all these basic questions. 

Miss Benedict’s book, however, deserves most careful reading and fre- 


BOOK REVIEWS AND NOTES 247 


quent reference by anyone who would achieve some ability to interpret the 
Japanese mind and character. Mythology, legend, literature, and the 
theater, as well as such standard anthropological subject matter as family 
life and mores, are all drawn upon in search of the roots of and clues to 
the baffling behavior of the Japanese both as an individual and en masse. 

Quite apart from the mass of background material which the author’s 
research has yielded, there are several highly pertinent suggestions bearing 
on some very deeply important questions of today. It is impossible not to 
be puzzled by the eagerness with which, it seems, most Japanese are trying 
to adopt the ways of their conquerors; no one who has travelled throughout 
the country can avoid being impressed by the friendly spirit everywhere 
encountered, by the utter lack of hostility. (A trip to Korea is one of the 
best ways of emphasizing by contrast the strange friendship of the former 
enemy, the cold enmity of those we came to ‘‘liberate.’’) 

But are we being duped? Are they not cleverly biding their time, 
soothing the gullible American with ready smiles, total acquiescence to his 
every wish, flattery, charming hospitality? And how profound can the 
changes on the surface be when they have come so quickly? Miss Benedict 
has highly interesting answers to these queries which bedevil the traveller 
returned from Japan. She notes that the Westerner tends to regard these 
shifts ‘‘in what he regards as principles’’ with suspicion. But, she 
writes, such shifts are’’. .. an integral part of the conduct of life in 
Japan, whether in personal or international relations. The Japanese sees 
that he has made an ‘error’ in embarking on a course of action which does 
not achieve its goal. When it fails he discards it as a lost cause, for he is 
not conditioned to pursue lost causes. ‘It is no use,’ he says, ‘biting one’s 
own navel.’ ...’’ Much of the bulk of the book is devoted to providing 
impressive documentation of this summary statement. There is little room 
left, when she finishes, for the accusation that she is merely theorizing or 
falling prey to wishful thinking. This book should not only be widely 
read, but re-read, thought about, discussed. The War Department would 
do well to provide it for all officers and civilians charged with direct rela- 
tions with the one-time enemy. 

As should be expected both from the title and the identity of the authors, 
Star-Spangled Mikado is highly readable, breezy, and often informing re- 
porting on conditions of the occupation. Something of the rather electric, 
usually hectic, atmosphere of Tokyo is conveyed. There is little discussion, 
save in the final provocative chapter, of objectives of the occupation; there 
is perhaps too much discussion of personalities who, with the exception of 
General MacArthur, can be but quickly-to-be-forgotten names to the major- 
ity of readers who have not been in Japan since the war. A disparate 
amount of space is devoted to a detailing of the rather private ‘‘war’’ 
between Tokyo-stationed journalists and over-strict and pompous censor- 
ship exercised by ‘‘public relations officers.”’ It would surely have been 
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more valuable, and easily possible, to include chapters outlining the policies 
and operations of the main sections of MacArthur’s General Headquarters 
than to take the reader over the all-too-familiar ground of the G.I. relieving 
his sexual urges with the natives. 

In the final chapter the authors present their answers to the question 
‘‘What shall we do with Japan?’’ The rushing events of the past few 
months already give their answers a hollow tone. Japan, they say, should, 
after a general peace conference of all interested Governments, become a 
‘‘ward of the United Nations.’’ Yet ‘‘by no means should we get out of 
Japan for at least a generation.’? Who do they mean by ‘‘we’’? It is a 
too-well-known fact that the American Government several months ago 
proposed just such a conference as the authors suggest. They bluntly 
criticize the ‘‘military thinking’’ which leads many to consider Japan as 
America’s future outpost in eastern Asia. Both their recommendations 
and criticisms seem unfounded, both in the light of recent events and 
trends which were clear enough to officials in General Headquarters, 
Tokyo, long ago. 

These two books are, then, partial answers, of varying quality, to the 
urgent need for more literature on Japan and on America in Japan. Per- 
haps one can hope that they will stimulate others to attempt to fill the 
too-numerous gaps. 

WiuuiaM G. FLETCHER 
Utrecht, Holland 


Germany’s Underground. By Allen Welsh Dulles. New York: Mac- 
millan; 1947. Pp. xiii, 207. $3.00. 


They Almost Killed Hitler. Based on the personal account of Fabian von 
Schlabrendorff. Prepared and edited by Gero v. S. Gaevernitz. With 
an Introduction by Major General William J. Donovan. New York: 
Macmillan; 1947. Pp. x, 150. $2.50. 


These two books deal with a significant, perhaps the most important, 
segment of the German underground, about which pitifully little is known. 
Starting in 1938 a heterogeneous but growing group of high-ranking civil 
servants, army officers, professional men, Protestant and Catholic church- 
men, labor leaders, and Rightists conspired against the Nazi regime which 
they feared was leading Germany into war and destruction. A series of 
plots culminated in the attempt of July 20, 1944, against Hitler’s life, 
which failed and brought death to scores of Germany’s outstanding men 
and thousands of lesser prominence on the scaffold, the gallows, and the 
execution grounds—usually after indescribable tortures. The failure of 
the plot deprived post-war Germany of much of the leadership it needs 
so badly today in the task of constructing a new Germany, at once more 
democratic and peaceful. For these men were able, young or relatively 
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young, unbroken in spirit, and they had shown in practice that they were 
willing to codperate on a basis of political compromise, something which is 
so difficult for Germans to accomplish. Some of them, undoubtedly, were 
opportunistic but very many were brave men, including what Mr. Dulles 
ealls ‘‘some of the best of Germany’s young generation’’ (p. 84). Their 
spiritual and political ideology was provided by the so-called Kreisau 
Cirele, led by Count Helmuth von Moltke. This group was opposed to 
‘“‘the totalitarian claim of the state on the individual which forces him to 
renounce his moral and religious obligations to God’’ as stated to the noto- 
rious People’s Court by the youngest and most forthright of the conspira- 
tors, Peter Yorck von Wartenburg, bearer of one of Prussia’s most famous 
historical names (pp. 82, 84). The political beliefs of this group involved 
a compromise between the Right and Left. These conspirators ‘‘did not 
feel that Germany was ready for a thoroughgoing democracy’’ (p. 95). 
But few, if any, observers of the German situation would disagree with 
that conclusion. After all, the results of thoroughgoing democracy, im- 
posed by the Weimar Constitution upon a people not ready for so much 
power over themselves, had not been such as to invite a second experi- 
ment of the same kind upon the same patient. 

Mr. Allen W. Dulles, already well known as an international lawyer 
and diplomat, had been in charge of OSS in Switzerland for some twenty 
months before that fatal day in July, 1944. His job was to find out what 
was going on inside Germany, including the extent and true character of 
the real opposition to Hitler. After V-E Day he became head of the OSS 
mission to Germany where access to captured files of the Gestapo, the 
stenographie records of the trials of the conspirators, and other sources 
helped him unravel the entire plot and report on it. In his book he tells 
the story of the Germans who had worked secretly for years, each daily 
risking his life—and losing it finally—in order that Germany might be 
saved from the Nazi regime. They faced the same murderous cruelty of 
the Gestapo as the Resistance in France and other occupied countries. 
But, as the author points out, they had the enormous disadvantage of 
fighting their compatriots, rather than a foreign invader, a national enemy 
(pp. 21-22). They received no encouragement from the West, no promise 
of better peace terms (p. 146). Instead, they were handicapped by the 
demand for ‘‘unconditional surrender’’ which enabled the Goebbelses and 
Bormanns ‘‘to prolong a totally hopeless war for many months”’ (p. 133), 
coupled with the British and American wholesale bombing of German 
cities which seemed to stiffen German morale rather than weaken it. Un- 
der such conditions ‘‘Instead of gaining recruits, the anti-Nazis lost them’’ 
(p. 169). Mr. Dulles concludes that ‘‘for the future of Germany there is 
some hope because Germans from within the Reich made the attempt to 
rid the world of Hitler’’ (p. 198). 

The book is fascinating—more than fiction could be—and the author’s 
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excellent writing increases the reader’s pleasure. The reviewer who has 
had some part in G-2 interrogations of top level Nazi prisoners and who 
counted among his friends one of the important conspirators named in the 
book, finds previously known facts, published or unpublished, stated cor- 
rectly and the rest fitting into the picture without any apparent contradic- 
tion. One possible objection might be raised to the wording of the state- 
ment that the German ‘‘churches were slow to realize that Nazism was not 
merely a ‘political change’ but an attack on basic Christian principles”’ 
(p. 110). The Catholic bishops had denounced Nazism as incompatible 
with Christianity as early as 1930 (in Austria) and 1932 (in Germany). 
But the Vatican, unfortunately and almost unbelievably, allowed itself to 
be fooled by the foxy Franz von Papen, reputedly a devout Catholic, 
about the fundamental nature of the regime with which it concluded the 
Concordat. One might also add that Carl Mierendorf was more important 
as editor of the Sozialistische Monatshefte than of the daily paper men- 
tioned (p. 103). But these are minor flaws which by no means detract 
from the great value of Mr. Dulles revelations. 

Gero v. S. Gaevernitz, son of an illustrious German professor, an Ameri- 
ean citizen and long-time resident of the United States, and Mr. Dulles’ 
chief OOS adviser on German matters, is the editor of the second book on 
the same phase of the German underground. It tells the story as experi- 
enced by a young German lawyer in uniform, Fabian von Schlabrendorff, 
who prepared a bombing attack on Hitler and miraculously lived to tell 
about it. An introduction by William J. Donovan, head of OSS, leads 
up to the report of the German conspirator. Since it is based primarily 
on the experiences of one individual, as the editor points out (p. viii), 
it does not furnish a complete story of the resistance movement in Germany, 
but it does put it in personal terms and provides a graphic background as 
seen and described ably by an active and long-time participant in the con- 
spiracy. It therefore adds valuable and more detailed material to the 
generally more complete story of Mr. Dulles. It is regretted that the lack 
of an index makes desirable cross-references to the other book rather 
difficult. 

JOHN Brown Mason 
Oberlin College 


Our Vichy Gamble. By William L. Langer. New York: Alfred A. 
Knopf; 1947. Pp. ix, 412. Appendix. Index. $3.75. 


Professor Langer, by making available this fascinating account of our 
policy towards the Vichy Government from its inception in 1940 to Admiral 
Darlan’s assassination in 1942, has undoubtedly made an important con- 
tribution to the historiography of the Second World War. His deft and 
scholarly retracing of the events that led to the collapse of the Third Re- 
public and to the second armistice of Compiégne might easily be considered 
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the definitive narrative of the circumstances under which France faltered. 
In the subsequent chapters what Churchill once called ‘‘the sad and sorry 
and squalid tale of what is going on at Vichy’’ is presented with a wealth 
of detail that furnishes invaluable insight into the political, psychological, 
and moral climate of modern authoritarianism. Much light is also shed 
on the methods of policy formation employed by President Roosevelt and 
the State Department, on inter-agency bickering in war-time Washington, 
and on the views of our representatives abroad. 

For his examination of the course of our relations with France Professor 
Langer had the almost unrestricted use of the files of both the State Depart- 
ment and the Office of Strategic Services. And while this very fact makes 
for the unusual interest of the book, it also gives it a very special character. 

Normally, when official archives of hitherto classified documents are 
opened, all interested scholars gain access to them and are able to present 
the results of their research and their conclusions according to their tem- 
perament and their particular interest in certain aspects of the subject 
matter. Here only one historian, immensely qualified, was selected by the 
Government to present what on almost every page is a frank apologia for 
the State Department’s policy towards the French problem. Both the 
British and other American agencies are vehemently attacked for their 
attempts at hampering this policy; where Professor Langer deals, time and 
again, with the objections of American ‘‘liberals and radicals’’ to the 
official policy, he reveals talents of a political pamphleteer. 

As regards that policy a statement which the author makes with respect 
to the American recognition of Darlan in 1942 might well be used to char- 
acterize our entire ‘‘ Vichy gamble’’: ‘‘It was an awkward business and one 
that would require a good deal of explaining’’ (p. 364). Professor 
Langer has done an immense amount of explaining. Yet he has not given 
convincing proof that this country gained any appreciable advantages 
from appeasing Vichy, putting successively faith in such figures as Wey- 
gand, Giraud, and Darlan, and thereby scorning the French resistance 
movement from which the Fourth Republic was to be born. But if our 
policy did not substantially further our national interests, was it worth 
playing what was, again in the author’s own words, ‘‘certainly and un- 
inspiring prelude to the great crusade for freedom’’ (p. 376) ? 


Henry W. EHRMANN 


University of Colorado 


NOTES 


Cases on International Law. By Pitt Cobbett. London: Sweet and 
Maxwell; 1947 (Sixth Edition, edited by Wyndham Leigh Walker). Pp. 
xx, 416. Appendix. Index. Although this volume is larger than the 
fifth edition (1931)! it maintains the plan of former editions, namely, 


1 Reviewed in this JouRNAL, Volume 31 (1937), p. 752. 
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abstracts of principal cases with appended comments and notes. The com- 
ments discuss the principal decision together with related cases and the 
notes discuss in text-book fashion the sub-topics pointed up by the principal 
eases, in connection with the relevant judicial and diplomatic precedents 
and the views of text writers. The abstracts of principal cases comprise 
47 decisions of British courts including 1 Canadian decision, 11 decisions 
of American courts, and 6 of the World Court including 1 advisory opin- 
ion, 8 arbitration cases, 13 diplomatic controversies, 1 report of a Commis- 
sion of Inquiry and 1 opinion of the Attorney General. The British deci- 
sions and the arbitration cases are increased by about 50 percent and the 
World Court cases are doubled. Nevertheless it is by no means disparag- 
ing to say that the enlarged comments and notes place the work rather on 
the text-book side. 

The new edition has brought the work up to date in the light of the deci- 
sions and events of the 16 years intervening since the last edition. Practi- 
cally the same headings and sub-headings have been preserved in both 
editions. The appendix consists of a note on International Organizations, 
the League of Nations, and the United Nations.’’ 

Like the original author, the editor has not strayed into theoretical dis- 
cussions of mooted questions, but has maintained the attitude of the posi- 
tivist scholar. The work therefore continues the authoritative standard 
established by Mr. Cobbett. The highest tribute the reviewer can pay is 
to say that in 30 years of official and private practice he has found this 
work of unfailing value for ready reference. 

L. H. Woousey 


O Asilo Interno em Direito Internacional Publico. By Hugo Cabral de 
Moncada. Coimbra: 1946. Pp. 162. This is a careful study of the prob- 
lem of asylum in international law, with special stress upon the practice 
of asylum during the Spanish Civil War, 1936-1939. The opening chap- 
ters recite the history of the practice of asylum from the sixteenth to the 
twentieth centuries and show the differences between the attitude toward 
asylum in European and in Latin American countries both in respect to 
practice and in respect to doctrine. The experience of the Spanish civil 
war made it clear that the condemnation of the practice of asylum by 
European jurists must be subjected to revision upon humanitarian grounds. 
The more recent and, in the opinion of the author, the more correct tend- 
ency is to base the right of asylum not upon the principle of diplomatic 
privileges and immunities of foreign warships but upon the principle of 
the fundamental rights of man as man, in accordance with which the 
refugee is entitled to humane treatment whatever his offense. 

C. G. F. 


Principles, Tasks and Problems of the Red Cross in International Law. 
By Max Huber. Geneva: International Committee of the Red Cross; 1946. 
Pp. 53. 

Principes D’Action et Fondements de L’Oeuvre du Comité Interna- 
tional de la Croiz-Rouge. By Max Huber. Geneva: Comité Interna- 
tional de la Croix-Rouge; 1947. Pp. 40. As their titles suggest, these 
two pamphlets by the distinguished Swiss jurist and humanitarian survey 
the basic principles upon which the organization of the Red Cross conducts 
its work and examine the concrete problems with which it is confronted. 
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An analysis is given of the Geneva Convention of 1864 and of subsequent 
conventions, followed by a description of the various subsidiary agencies 
which assist relief of the sick and wounded in time of war. Further de- 
tails are available to the student in the same author’s The Red Cross: 
Principles and Problems, Geneva, 1942. 


Cc. G. F. 


Cours de Droit International Privé. By J. P. Niboyet. Paris: Sirey; 
1947. Pp. 713. This work brings us, in the form of a series of lectures 
rather than a treatise, a valuable survey of the field of international private 
law, prepared by a professor of world-wide reputation. Almost half of 
the volume is given over to the subjects of nationality and the status of 
aliens, which, in less exhaustive form, are treated in English and American 
volumes on public international law. With Book III begins an analysis of 
the ‘‘conflict of laws, authorities, and jurisdictions,’’ including a minute 
examination of the French Civil Code and subsequent developments. 
French procedure is presented in detail, and the author then proceeds to 
practical applications of the French rule, chiefly in the matter of marriage 
and contracts. The closing sections on the conflict of authorities and 
jurisdictions raise many questions indirectly related to public interna- 
tional law, notably the determination of the effects of foreign judgments. 
C. G. F. 


La Théologie de la Guerre Juste. By Mgr. de Solages. Toulouse: Desclée 
de Brouwer; 1946. This slender booklet, reviewing questions already 
treated more in detail by Regout and others, is chiefly of interest for bring- 
ing into prominence a remarkable Italian theologian of the middle nine- 
teenth century, Taparelli d’Azelio, who, in his treatise on the Natural 
Law, laid down in clear terms the basis of the society of nations, who 
anticipated by three-quarters of a century the conception of collective 
security later embodied in the Covenant of the League of Nations, and 
whose ideas are believed to have greatly influenced the encyclicals of 
Benedict XV, Pius XI, and Pius XII, as well as the writings of Don Luigi 
Sturzo. 


GF. 


The Covenant and the Charter. By J. lL. Brierly. Cambridge: the Uni- 
versity Press; 1947. Pp. 28. $ .50. This slender pamphlet is charac- 
terized by the same penetrating judgment shown by the author in his other, 
as the reviewer would add, all-too-brief contributions to the development 
of international law. The framers of the Charter decided to exchange the 
‘‘eodperative basis’’ of the Covenant, which imposed obligations upon the 
members of the League individually, for an organic institution; follow- 
ing in that respect ‘‘a right instinct’’ if the new association was to be a 
stronger one. But in doing so they introduced into the decisions of the 
Security Council an element which makes it impossible for that body to 
act except by unanimous consent of the five permanent members. ‘‘ Under 
the Covenant the League might be unable to act as a League, but at least 
the members of the League could act together if the occasion demanded 
joint action. The members of the United Nations cannot even do that; a 
Great Power can forbid it.’’ 


C. G. F. 
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The Problem of Germany. By Hoyt Price and Carl E. Schorske. New 
York: Council on Foreign Relations; 1947. Pp. xxv, 161. $2.00. With 
the downfall of the Nazi regime in Germany the flood of the books explor- 
ing the various ramifications of the ‘‘German problem’’ has been radically 
reduced to a mere trickle. Out of that trickle the present little study is 
the best available analysis of the indigenous development since the defeat 
of Germany. It analyzes the reémergence of social conflict, its extension 
into political party strife, and its reflection in religious and intellectual 
life. How each of the Allies, wittingly or unwittingly, has cultivated 
political dissension in the process of strengthening its own position among 
the Germans is also ably told here. 

JosEPH S. ROUCEK 
Hofstra College 


The European Cockpit. By William Henry Chamberlin. New York: 
Maemillan; 1947. Pp. 330. Index. $4.00. The post-war world, par- 
ticularly its European segment, continues to offer tempting opportunities 
for descriptive, analytical, critical, and constructive writing. Its prob- 
lems are of unusual complexity. One would welcome a fresh approach to the 
East-West conflict. There is nothing of the kind in this latest of Mr. 
Chamberlin’s works. It is for the major part a well informed and well 
written travelogue. As such it covers Great Britain, Germany, France, 
Italy, Austria, Switzerland, and Belgium. There are also some chapters 
on countries which the author did not include in his four months’ trip to 
Europe in 1946, notably on those which lie East of the well-worn Iron 
Curtain. The review of the Polish situation is probably the most im- 
pressive part of the book, which would seem to show how much can be ac- 
complished without a cursory visit. The writer’s impressions are analyzed 
and policy proposals outlined in the concluding chapters. 

Mr. Chamberlin firmly believes in liberalism and individualism. The 
absence of both in the Soviet Union has been noted before but no con- 
structive line of thought is offered as to how the Union could be won over 
to our ideals. Take for instance the much discussed use of slave or forced 
labor in the Soviet Union. Mr. Chamberlin hopes that in a not too distant 
future ‘‘the representative of some freedom-loving country will rise in the 
General Assembly of the United Nations . . . and propose a resolution out- 
lawing any and all forms of involuntary servitude, forced labor, and 
slavery every where in the world, regardless of pretext or excuse.’’ The 
author is careful enough to suggest that the prohibition of such labor 
should be enforced by a mixed commission and that if nothing more were 
accomplished at least the Soviet Union would ‘‘very definitely’’ be placed 
on the ‘‘moral defensive.’’ The crucial question of how the mixed commis- 
sion could make investigations and enforce the prohibition in Russia is 
left open. Putting the Soviet Union on the moral defensive would no doubt 
offer a measure of satisfaction to many people. Whether it would make 
the lot of forced labor any easier is another question which the author does 
not attempt to answer. Efforts to deal with forced labor through the 
League of Nations Slavery Convention and numerous International Labor 
Conventions would seem to offer an interesting field of study. 

The establishment of a federation is the only solution which Mr. Cham- 
berlin conceives for the European countries West of the Iron Curtain. 
This is no new proposal. Nor is it a novel idea to invite the United States 
to use its influence with a view to bringing about such a limited European 
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federation. Partly as a result of the so-called Marshall Plan, the pos- 
sibilities of such a solution are being explored by some of the European 
countries, notably by France. Such efforts will be watched with sympathy 
but the difficulties involved—and these difficulties are not discussed—are 
formidable. The author ends where he might well have started. In spite 
of Mr. Chamberlin’s failure to tackle successfully ultimate questions of the 
European Cockpit, his book is worth reading. We forget so easily. Here 
is an informative summary and interpretation of the events which led from 
Yalta and Potsdam to the present impasse. 


LEo Gross 
Fletcher School of Law and Diplomacy 


Politica Internacional de Chile. Exposicion del Senor Ministro de 
Relaciones Exteriores, Don Raul Juliet Gomez, ante el Senado de la Re- 
publica. Santiago: Ministerio de Relaciones Exteriores; 1947. Pp. 61. 
Map. This official statement by the Chilean Foreign Minister at a Special 
Session of the Chilean Senate on January 21, 1947, merits notice here be- 
cause of its interesting review of three problems: Chilean claims to the 
Antarctic; the Spanish problem; and the problem of the veto in the United 
Nations Security Council. The discussion of the Antarctic claims includes 
the text of the Chilean decree of November 6, 1940, defining the boundaries 
of Chilean territory in the Antarctic; a map of the area is added. The 
historical, geographical, juridical, diplomatic, and administrative ante- 
cedents are traced in some detail. Recent and projected Antarctic ex- 
peditions of various countries are described. The Monroe Doctrine is 
invoked as excluding claims of non-American states. 

The Spanish problem is discussed in the light of the United Nations 
stand against the Franco government. This activity is described as not 
involving intervention in domestic affairs but as an exercise of the right of 
the organized international community to take steps for guarantying peace. 
Chile has codperated loyally with the United Nations in this matter. 

In discussing the veto question the Foreign Minister was replying to 
charges that acquiescence in this provision of the Charter was contrary to 
international law and to the interests of Chile. He traces the history of 
the veto from the San Francisco Conference through the later discussion 
in the United Nations and in non-official commentaries. He asserts that 
Chile accepts the rule requiring unanimity among the Great Powers not as 
a perfect system but as a necessity in this transitional period. 


C. JESSUP 
Of the Board of Editors 


The Study of International Relations in American Colleges and Um- 
versities. By Grayson Kirk. New York: Council on Foreign Relations; 
1947. Pp. 113. ‘‘University administrators and teachers, in fact every- 
one responsible for organizing instruction and planning research in this 
new and rapidly expanding field, will profit from reading Professor Kirk’s 
thoughtful and comprehensive survey.’’ To this statement from the book’s 
jacket this reviewer heartily subscribes. Here we find a summary and 
synthesis of the discussions at six regional conferences of college teachers 
of international relations and, in addition, most fortunately, the individual 
views of the author, the fruit of wide experience in teaching, research, and 
writing in the field. 
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The subject of international relations is compounded of many disciplines, 
a fact that makes teaching in this field, and the training of teachers, ex- 
tremely difficult. These difficulties are analysed with much penetration 
and common sense, and various solutions offered. Programs of teaching 
at the undergraduate level, for the M.A., and for the Doctorate are sug- 
gested. Also post-doctoral training is discussed, particularly the relative 
value of joint seminars and discussion groups, in-service training, and 
foreign travel. And the needs, facilities, and conduct of research are 
explored and the respective roles of group and individual research as- 
sessed. There is besides an invaluable chapter on the opportunities for a 
career in international relations, furnishing an authoritative answer to 
the usual questions asked by ambitious students planning a career in this 
field. 

Three general suggestions on graduate teaching will undoubtedly give 
rise to debate: (1) the proposal to extend the graduate program from 
three years to four; (2) choice of French as the indispensable language, 
with Russian as second choice; (3) the advantages of setting up a separate 
department in international relations. 

Readers of this JouRNAL will of course be most interested in the author’s 
views on the proper place of international law in a program of interna- 
tional studies. As far as the graduate program is concerned Professor 
Kirk has no doubts on this subject; international law is prescribed as a 
requirement for all programs of study. His views concerning its place in 
the undergraduate program, however, are not the same. In some circum- 
stances, he believes, international law must be dropped in favor of diplo- 
matic history, and at all events this subject is less important than inter- 
national politics or international organization. It would seem, however, 
that this view is related to the way in which international law is usually 
presented to undergraduates, for the author writes (p. 39) : ‘‘But if taught 
by the case method in the conventional way, the subject is of more im- 
portance to the graduate student than to the undergraduate.’’ If taught 
frankly and specifically as an aid to the understanding of international 
politics, this objective determining both the choice of material and the 
method of presentation, the course in international law, even at the un- 
dergraduate level, should in the reviewer’s opinion gain recognition as a 
necessary part of a program in international relations. 

JoHN B. WHITTON 


Of the Board of Editors 


The Social Effects of Aviation. By William Fielding Ogburn. Boston: 
Houghton Mifflin; 1946. Pp. vi, 755. Bibliography. Index. $5.00. 
Charles and Mary Beard, in their able historical analysis of the United 
States during the nineteen-thirties, America in Midpassage, criticized 
sociologists of the period for ignoring ‘‘historical perspective and the is- 
sues of prognosis.’’+ William Fielding Ogburn of the University of Chi- 
cago, long one of America’s most distinguished sociologists, picks up with 
some misgivings in The Social Effects of Aviation the gauntlet flung down 
by the Beards. 

Although Professor Ogburn covers his subject with thoroughness, par- 
ticularly in breadth, from ‘‘ Accidents in aviation: effect on death rate’’ 
to ‘‘Youth: effect of private aircraft on,’’ readers of the JourRNAL will 


1 Charles and Mary Beard, America in Midpassage, 1939, Vol. II, pp. 898-899. 
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probably be most interested in the final two chapters of the book dealing 
with ‘‘International Relations’’ and ‘‘International Policies.’’ They are 
likely to note, as did the book’s author, the conspicuous omission of the 
effect of aviation on the future of war, but they will probably agree with 
Professor Ogburn that ‘‘There is so much secrecy in this field, and the 
technological changes are so rapid and revolutionary, that the author 
could not make a satisfactory study.’’ 

With regard to the effect of aviation upon future international rela- 
tions, it is pointed out that, other factors remaining equal, aviation may 
speed the evolution of states of larger size and might even facilitate a 
single political organization of the peoples of the world. While accepting 
this final possibility, Professor Ogburn displays admirable caution when he 
calls attention to the fact that to endure states need a social coherence as 
well as a political structure. As he says, ‘‘Empires and very large states 
have been formed before, to be broken up !ater,’’ because ‘‘the size of 
political units has evolved faster than their solidarity.’’ He does feel, 
however, that aviation in the long run will tend to produce a stronger unity. 

Professor Ogburn believes that in states which have expanded politically 
in size so far that their cohesiveness is weak the effect of aviation is more 
likely to be a development of nationalism rather than internationalism. 
He foresees, nonetheless, a trend toward large regional organizations, based 
on the need of big powers for providing a zone of security around them- 
selves for defense, for speed of offense, and for air bases and on the need 
of the near-by small states for protection in the present warlike world. 

While Professor Ogburn says there are those who believe that aviation, 
through an air police force under the United Nations, might break up 
regional trends and further world organization, he points out with more 
realism that in any world organization of the near future there will be 
strong local or regional interests and power systems centered around great 
nations. In other words the Great Powers will determine the size of their 
own air forces and will make impossible direction of the world police force 
against themselves. 

One of the few statements in Professor Ogburn’s book to which one 
might take some exception, primarily on the basis of exactness of expres- 
sion, is that the ‘‘large states, Russia and the United States and the 
British Empire, come out of World War II as the Great Powers.’’ Rus- 
sian area studies men would have preferred the term Soviet Union, British 
scholars, the term British Commonwealth of Nations, while students of 
power politics might quarrel with the inclusion of the British Common- 
wealth on terms of equality with the ‘‘super-powers.’’ Arnold Toynbee 
certainly deprecates the possibility of the British Commonwealth playing 
the role of the world’s third Great Power in his recent article on ‘‘The 
International Outlook’’ in International Affairs.” 

RosBert ELDER 
Colgate University 


2 Arnold Toynbee, ‘‘The International Outlook,’’ in International Affairs, 1947, pp. 
465, 470-471. 
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